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(i) 


STATEMENT OF QUESTIONS PRESENTED 


The Questions presented are: 


1. 


Whether the preference right to graze livestock upon public 
lands as provided in the Taylor Grazing Act, U.S.C.A. 
Title 43, Sec. 315, 48 Stat. 1269 as amended, is property 
protected by the due clause of the Fifth Amendment to the 
Constitution of the United States so that the adoption of a 
special rule by appellee, without notice and hearing, which 
results in the reduction of appellant's grazing privileges, 
constitutes a taking of appellant's property without due 


process of law. 


Whether the adoption by the appellee of a special rule 


which reduces appellant's grazing preferences, and which 


has the effect of granting to other users who do not have 
preference standing grazing rights taken from appellant, 
is without the power of appellee because the rule is in 
conflict with the provisions of the Taylor Grazing Act, 
U.S.C.A. Title 43, Sec. 315, 48 Stat. 1269 as amended. 


Whether under the pleadings, admissions and affidavits on 
file in the cause there exist genuine issues of material fact 
as to the allegations of the complaint that the action of the 
appellee in adopting the special rule of June 12, 1956, is 
arbitrary, discriminatory, and capricious. 


Whether appellant's cross motion should have been granted 
because the special rule is invalid. 


STATEMENT REGARDING JURISDICTION 


STATEMENT OF THE CASE 


STATUTES AND REGULATIONS INVOLVED 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I. 


Grazing Preferences Provided in the Taylor Grazing | 
Act Are Property And Are Protected by the Due Process 
Clause of the Fifth Amendment to the Constitution of the 
United States. The Special Rule of June 12, 1956, Re- 
duces and Impairs Appellant's Grazing Preference. It: 
was adopted without Notice or Hearing and is Therefore 
Void 4 . 5 5 , . 


Appellant's Grazing aN are Fixed by the Taylor . 
Grazing Act. The Power to Adopt Rules is Limited by 
the Act and Appellee May not Adopt Rules in eee 
of the Provisions of the Act x 


The Complaint Alleges that the Adoption of the eee 
Rule was Arbitrary, Capricious and in Excess of Juris- 
diction and that the Special Rule takes from Appellant | 
Vested Grazing Rights Based on his Established Pref- : 
erence and Gives Them to Others Who Were Not "Land- 
owners Engaged in the Livestock Business" Within or: 
Near Montana Grazing District Number One on June 28, 
1934, and for the Five Years Immediately Preceding — 
that Date, and Was Therefore Not Entitled to Preference 
Standing. The Pleadings, Exhibits and Affidavits Raise 
Issues of Material Fact as to the Allegation that the | 
Adoption of the Special Rule of June 12, 1956, was | 
Arbitrary, Capricious and Discriminatory, and the | 
Motion for ae Snare Should Have Been 
Denied : ; : 


Since The ee Rule is Invalid, Rete Cross 
Motion for Summary Judgment Should have been Granted 
and Judgment Entered Accordingly : te 


CONCLUSION SS oii eae 


(iv) 
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BRIEF FOR APPELLANT 


STATEMENT REGARDING JURISDICTION 


The District Court had jurisdiction of this case under Sec. 1331 
of Title 28 of the United States Code, 63 Stat. 930, because the case is 
a civil action in which matter in controversy exceeds the sum of Three 
Thousand Dollars ($3000. 00) exclusive of intersts and costs and the 
case arises under the laws of the United States. 


The Complaint alleges (J. A. 1) and the Answer ee (J.A. 32) 
that the suit relates to the management of the public lands of the United 
States and to the Taylor Grazing Act, U.S.C.A. Title 43, Sec. 315, 

48 Stat. 1268 as amended, and that the District Court has jurisdiction. 
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On June 5, 1959, the District Court entered a final judgment in 
favor of the defendant and against the plaintiff dismissing the action 
(J.A. 391). On July 30, 1959, notice of appeal was filed with the 
Clerk of the District Court (J.A. 391). On September 8, 1959, the 
record on appeal was filed and docketed in this Court. 


This Court has jurisdiction to review the judgment of the District 
Court by virtue of U.S.C.A. Title 28, Sec. 1291, 62 Stat. 929. The 
appeal has been perfected in accordance with U.S.C.A. Title 28, Sec. 
2107, 63 Stat. 104 and Rule 73 of the Rules of Civil Procedure for the 
United States District Courts, as amended. 


STATEMENT OF THE CASE 


This suit is for a mandatory injunction seeking to set aside a 
certain special rule adopted by the appellee relating to the manner of 
determining qualifications for a preference right to secure grazing per- 
mits in Montana Grazing District Number One, an area of public land 
under the administration of the Bureau of Land Management. The Com- 


plaint also seeks review of a certain decision of the defendant made on 


an administrative appeal by appellant from certain orders made reduc- 
ing the extent of his grazing permit and denying him exclusive use of 
certain fenced pastures in Montana Grazing District Number One. 


The facts out of which the controversy arises are as follows: 


The Taylor Grazing Act of June 28, 1934, U.S.C.A. Title 43, 
Sec. 315, as amended, 48 Stat. 1269, as amended, committed to the 
administration of the Secretary of the Interior certain federally owned 
lands and provided for the establishment by the Secretary of Grazing 
Districts. On July 11, 1935, Montana Grazing District Number One, the 
district with which we are here concerned, was established (J.A. 16). 
The Taylor Grazing Act, U.S.C.A. Title 43, Sec. 315, 48 Stat. 1269, 
as amended, hereinafter referred to as the Taylor Grazing Act, required 
the Secretary of the Interior to make rules and regulations for the 
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administration of public lands within established grazing districts. It 
further provided, as will be set out more fully hereinafter, that certain 
livestock operators who had been dependent upon the public lands for 


the operation of their livestock enterprises should have a preference 


right to grazing privileges within the district. 


Pursuant to this requirement the then Secretary of the Interior 
promulgated the Range Code 43 C.F. R., Sec. 161. The Range Code 
fixed the priority period as the five years immediately preceding June 
28, 1934, the latter date being the date of the enactment of the Taylor 
Grazing Act. It also provided for Class Two and temporary permits 
in addition to permits referred to as Class One, based upon the extent 
of an applicant's rights under the preference clause, 43 C.F. R., Sec. 
161. 2. 


Some time before April 8, 1956, an agreement was made between 
the Secretary of the Interior and the South Phillips Cooperative State 
Grazing District, a grazing district organized under the laws of Montana, 
under which the active administration of the federally owned public lands 
with which we are here concerned was placed in the hands of the State 
Grazing District. Thereafter and until November 23, 1952, when the 
agreement was terminated as to the lands involved, all permits were 
issued by the State Grazing District. Under the agreement, however, 
the State Grazing District was required to grant grazing privileges to 
all of those applicants who qualified for preference under the Taylor 
Grazing Act and the extent of preference or Class One rights and of 
grazing permits generally was arrived at by consultation between agents 
of the Defendant and the State Grazing District. (J.A. 17). 


Appellant Wade McNeil is the owner and operator of a stock ranch 
in Montana Grazing District Number One. He came to the area asa 
small boy and homesteaded a portion of his present ranch in 1925 (J.A. 
116). He built up a herd of cattle which he wintered on his owned and 
leased land and which he grazed on the public lands during the regular 


4 


eight-month grazing season. He, with his brother, was actively en- 
gaged in the livestock business at his present location during the five 


years immediately preceding June 24, 1934 (J.A. 120). There is no 


dispute but that he qualifies for preference grazing rights. 


Prior to 1948, it is alleged in the Complaint and admitted in the 
Answer, appellant had been allotted some twenty sections of public land 
as his individual grazing allotment and he had fenced it (J.A. 6, 33). 
The Answer denies that appellant was entitled to the exclusive use of 
the pastures (J.A. 33). 


In 1948 the State Grazing District issued a permit to appellant 
allowing him to graze two hundred eighty-two (282) animal units for the 
eight-month grazing period on the public lands; however, the permit 
gave the right to others to graze a certain number of animal units in 
appellant's individual allotment. (J.A. 6, 20, 170, 171) 


Appellant appealed the 1948 award to the State District Court. 
That court reversed the action of the State Grazing District and ordered 
that appellant be permitted to run two hundred eighty-two (282) animal 
units on the public lands, gave him exclusive use of his individual allot- 
ment and ordered that the State Grazing District provide appellant an 
additional three and one-half (31) sections of Public land for his exclu- 
sive use. (J.A. 6, 20, 170, 171, 217) 


In 1942 the Towns Brothers, a partnership in the livestock busi- 
ness, which did not operate a livestock business in the area during the 
five years immediately preceding June 28, 1934, secured certain tempo- 
rary permits to graze cattle within Montana Grazing District Number 
One. (J.A. 246) At the time of the hearing before the examiner their 
operations had been expanded and they were grazing some five hundred 
(500) head of cattle in the area south of appellant's individual allotment. 
(J.A. 81) 


In 1947 another large operation owned by one Steve Holman was 
established on lands adjacent to appellant's individual allotment and 
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between the Towns Brothers operation and appellant's. Permits were 
also granted for grazing in connection with that operation which is now 
owned by the partmership of Shores and Matovich (J. A. 294). It is appel- 
lant's contention that the State Grazing District, contrary to the Taylor 
Grazing Act and the Range Code, improperly and illegally granted graz- 
ing privileges to these two operations, and that the result of the action 

of the State Grazing District was to take from appellant grazing privileges 
to which he was entitled under the Taylor Grazing Act as a preference 


operator and to give them to the two operators named who were not en- 


titled to preference standing. 


Appellee himself says that range privileges were granted by the 
State Grazing District contrary to the requirements of the Range Code 
(J.A. 18). Reference is made in his decision to a statement to that 
effect by the examiner, a statement which could only refer to the two 
operations last above referred to. Appellee says in his decision on the 
administrative appeal that for that reason on November 23, 1952, the 
agreement with the State Grazing District was terminated, and appellee 
acting through the Bureau of Land Management took over direct admini- 
stration of the lands involved. At that time, as a result of the judgment 
of the State Court, appellant was grazing under permit two hundred 
eighty-two (282) animal units on the public lands and he was enjoying 
exclusive use of the fenced pastures. (J.A. 20) 


Appellant filed an application for gi-azing privileges for the 1953 
season for two hundred ninety-five (295) animal units for an eight-month 
period for the exclusive use of his individual allotment and for the allo- 
cation to him of an additional three and one-half (3¥2) sections of public 
range. He was issued a permit for only ttwo hundred three (203) animal 
units on approximately nineteen (19) sections of public range, and other 
users were permitted to use a part of his. individual allotment (J.A. 20). 


Pursuant to the procedure set forth in the federal Range Code 
appellant appealed to a hearing examiner. After an extended hearing, the 
examiner found that appellant had sufficient. base property to graze and 
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feed four hundred thirty-nine (439) animal units for the four months of 
the winter season (under the Range Code the number of grazing units 
that may be granted may not exceed the capacity of the base property to 
provide forage for the livestock during the four months of winter season) 
but determined that the record was not sufficient to determine the exact 
extent of appellant's Class One and Two rights, and remanded the case 
for further action to the District Manager. He specifically found that 
appellant was entitled to preference in the granting of grazing privileges 
(J.A. 16). From the decision of the examiner the appellant appealed to 
the Director of the Bureau of Land Management. The Director in part 
affirmed the examiner's ruling, but determined that the principal issue 
of the extent of appellant's preference rights had become moot because 
of the adoption while the appeal was pending of the Special Rule of June 
12, 1956, 43 C.F.R., Sec. 161.2(k)(3) (iii). (J.A. 31) The Special 
Rule changed the priority period for the determination of preference 
rights to the five years immediately preceding January 1, 1953. It per- 
mitted that the extent of the preference rights be measured by the actual 
use of the public lands during that period whether that use was lawful or 


not. 


Appeal was then taken to the appellee who affirmed the action of 
the Director and this suit followed. 


After filing his Answer, appellee moved for summary judgment. 
A cross motion was filed by appellant. Judgment was entered on June 
5, 1959, dismissing the action. It was based on a conclusion by the 
court that the Special Rule of June 12, 1959 was valid (J.A. 389). This 
appeal followed. 


STATUTES AND REGULATIONS INVOLVED | 


Act of June 28, 1934, U.S.C. A. Title 43, Sec. 315, 48 Stat 1269, as 
amended. 


315 ‘In order to promote the highest use of the public lands 
pending its final disposal, the Secretary of the Interior 
is authorized, in his discretion, by order to establish 
grazing districts or additions thereto and/or to modify 
the boundaries thereof, of vacant, unappropriated, and 
unreserved lands from any part of the public domain of 
the United States (exclusive of Alaska), which are not 
in national forests, national parks and monuments, Indi- 
an reservations, revested Oregon and California Rail- 
road grant lands, or revested Coos Bay Wagon Road | 
grant lands, and which in his opinion are chiefly valuable 
for grazing and raising forage crops:" 


"The Secretary of the Interior shall make provision for 
the protection, administration, regulation and improve- 
ment of such grazing districts as may be created under 
the authority of section 315 of this title, and he shall | 
make such rules and regulations and establish such ser- 
vice, enter into such cooperative agreements, and do: 
any and all things necessary to accomplish the purposes 
of this chapter and to insure the objects of such grazing 
districts, namely, to regulate their occupancy and use, 
to preserve the land and its resources from destruction 
or unnecessary injury, to provide for the orderly use, 
improvement, and development of the range;" 


"The Secretary of the Interior is authorized to issue or 
cause to be issued permits to graze livestock on such 
grazing districts to such bona fide settlers, residents, 
and other stock owners as under his rules and regula- 
tions are entitled to participate in the use of the range. 
* * * Preference shall be given in the issuance of | 
grazing permits to those within or near a district who 
are landowners engaged in the livestock business, bona 
fide occupants or settlers, or owners of water or water 
rights, as may be necessary to permit the proper use 
of lands, water or water rights owned, occupied, or | 
leased by them, except that until July 1, 1935, no pre- 
ference shall be given in the issuance of such permits 
to any such owner, occupant, or settler, whose rights 
were acquired between January 1, 1934, and December 
31, 1934, both dates inclusive, except that no permittee 
complying with the rules and regulations laid down by: 
the Secretary of the Interior shall be denied the renewal 
of such permit, if such denial will impair the value of 
the grazing unit of the permittee, when such unitis 
pledged as security for any bona fide loan. Such permits 
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shall be for a period of not more than ten years, sub- 
ject to the preference right of the permittees to renewal 
in the discretion of the Secretary of the Interior, who 
shall specify from time to time numbers of stock and 
seasons of use. * * * So far as consistent with the 
purposes and provisions of this chapter, grazing privi- 
leges recognized and acknowledged shall be adequately 
safeguarded, but the creation of a grazing district or 
the issuance of a permit pursuant to the provisions of 
this ‘chapter shall not create any right, title, interest, 
or estate in or to the lands." 


The Special Rule of June 12, 1956, 43 C.F. R. 161. 2(k) (1) (iii) 


"As applied to the lands described below, the pro- 
visions of # 161.2 (k) of the Federal Range Code (43 
C.F.R. 161.2 (k)), are modified to read as follows: 


"Land dependent by use’ means forage land other 
than Federal range of such character that the conduct 
of an economic livestock operation requires the use of 
some part of the Federal range described below in con- 
nection with it and which in the 'priority period' was 
used as a part of an established, permanent, md con- 
tinuing livestock operation during each year of such 
priority period in connection with such Federal range. 


(ii) The priority period shall be the five-year 
period immediately preceding January 1, 1953. 


(2) (i) Base lands shall be considered as 'depen- 
dent by use" (class 1) only where and to the extent that 
during each year of such priority period licenses for 
use of the Federal range in connection therewith were 
issued under the rules and regulations of the Montana 
Cooperative State Grazing Districts." 


Fifth Amendment to the Constitution of the United States 


"No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury, except in cases arising 
in the land or naval forces, or in the Militia, when in 
actual service in time of War or public danger; nor 
shall any person be subject for the same offence to be 
twice put in jeopardy of life or limb; nor shall be com- 
pelled in any criminal case to be a witness against him- 
self, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property 
be taken for public use, without just compensation. 
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Rule 56, Federal Rules of Civil Procedure 


"The judgment sought shall be rendered forthwith if the 
pleadings, depositions, and admissions on file, together 
with the affidavits, if any, show that there is no genuine 
issue as to any material fact and that the moving seed 
is entitled to a judgment as a matter of law." 


STATEMENT OF POINTS 


(1) The court erred in granting the motion of appellee for sum- 


mary judgment. 


(2) The pleadings, admissions and affidavits on file in this cause 
show there exist genuine issues of material facts and aupchice is not 
entitled to judgment as a matter of law. 


(a) The complaint alleges that the adoption of the Special 
Rule of June 12, 1956, 43 C.F. R. 161.2 (iii) was arbitrary, 
capricious and discriminatory and appellee has not borne the 
burden of establishing there is no genuine issue of material 
fact as to this allegation. 


(b) The complaint alleges that appellant's preference graz- 
ing rights have been taken from him and given by the appellee 
to others who have no preference grazing rights. Appellee has 
not borne the burden of establishing there is no SES issue of 
material fact as to this issue. 


(3) The court erred in holding that preference rights to grazing 
privileges within Federal Grazing Districts, as provided in the Taylor 
Grazing Act, 43 U.S.C.A., Sec. 315, and the Federal Range Code, 

43 C.F.R. 161, are not property subject to the protection of the Fifth 
Amendment to the Constitution of the United States. 


(4) The court erred in not holding that the adoption of the Special 
Rule of June 12, 1956, 43 C. F.R. 161.2 (iii), without notice and hear- 
ing constituted a taking of appellant's property without the due process 
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of law required by the Fifth Amendment to the Constitution of the 
United States. 


(5) The court erred in not holding that the adoption of the Special 
Rule of June 12, 1956, 43 C. F.R. 161.2 (iii), violated the Taylor Graz- 
ing Act, 43 U.S.C.A. Sec. 315(b). 


(6) The court erred in not entering judgment for appellant that 
the Special Rule of June 12, 1956, 43 C.F. R. 161. 2 (iii) is invalid and 
that appellant's grazing rights and preferences are to be measured by 
the provisions of the Taylor Grazing Act, 43 U.S.C. A. 315 and of 43 
C. F.R. 161 as the latter regulations existed prior to the attempted 
adoption of the Special Rule of June 12, 1956. 


SUMMARY OF ARGUMENT 


1. Grazing preferences provided in the Taylor Grazing Act are 
property and are protected by the due process clause of the Fifth 
Amendment to the Constitution of the United States. The Special Rule 
of June 12, 1956, reduces and impairs appellant's grazing preference. 
It was adopted during the pendency of his administrative appeal without 
notice of hearing and is therefore void. 


2. Appellant's grazing rights are fixed by the Taylor Grazing 
Act. The power to adopt rules is limited by the Act and appellee may 
not adopt rules in derogation of the provisions of the Act. 


3. The complaint alleges that the adoption of the Special Rule 
was arbitrary, capricious and in excess of jurisdiction and that the 
Special Rule takes from appellant vested grazing rights based on his es- 
tablished preference and gives them to others who were not "landowners 
engaged in the livestock business" within or near Montana Grazing 
District Number One on June 28, 1934, and for the five years imme- 
diately preceding that date, and therefore not entitled to preference 
standing. The pleadings, exhibits and affidavits raise issues of material 
fact as to the allegation that the adoption of the Special Rule of June 12, 
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1956, was arbitrary, capricious and discriminatory and the motion for 
summary judgment should have been denied. 


4. Since the Special Rule is invalid, appellant's cross motion for 
summary judgment should have been granted and otitis entered 
accordingly. 


ARGUMENT 
I. 


GRAZING PREFERENCES PROVIDED IN THE TAYLOR , 
GRAZING ACT ARE PROPERTY AND ARE PROTECTED 
BY THE DUE PROCESS CLAUSE OF THE FIFTH AMEND- 
MENT TO THE CONSTITUTION OF THE UNITED STATES. 
THE SPECIAL RULE OF JUNE 12, 1956, REDUCES AND 
IMPAIRS APPELLANT'S GRAZING PREFERENCE. IT: 
WAS ADOPTED WITHOUT NOTICE OR HEARING AND IS 
THEREFORE VOD. 


The complaint alleges that the Special Rule of June 12, 1956, 
changing the priority period and providing that actual use of the public 
lands (whether lawful or unlawful) in the five-year period preceding 
January 1, 1953, gives a preference standing to a user, was adopted 
without notice or hearing (J.-A. 8). The answer admits this allegation 
(J.A. 34). : 


The complaint alleges that the application of the Special Rule 


reduces appellant's preference rights by at least seventy-nine (79) 
animal units and gives them to the others who have no preference (J. A. 
10). The answer admits that appellant's grazing privileges are reduced 
to that extent (J.A. 34). The purpose of the administrative appeal was 
to determine the exact extent of appellant's total Class One and Class 
Two grazing preferences and his right to use certain allotted public 
lands (J.A. 21) and while it is conceivable that upon such a determina- 
tion his rights might be found to be less than he here claims, it must 
be assumed, on motion for summary judgment, that the appellant has 
lost grazing preferences by the adoption of the Special Rule of June 12, 
1956, Wittlin v. Giacalone, 81 App. D.C 20, 154 F. 2d 20; Walling v. 
Fairmont Creamery Co., ‘139 F. 2d 318 (CA 8, 1943). 
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If the grazing preferences provided in the Taylor Grazing Act 
are property, then the judgment below must be reversed and the other 
questions raised on this appeal need not be considered by the Court. 


The District Court based its entire judgment on its conclusion 
that because the Taylor Grazing Act, U.S.C.A. Title 43, Sec. 315b, 
48 Stat. 1270, as amended, declares that the issuance of grazing per- 
mits and establishment of a grazing district "shall not create any 
right, title, interest, or estate in or to the (public) lands", appellant's 
grazing preference is not property protected by the due process 
clause. (J.A. 389) 


Appellant has not argued that he has any property right in the 
land. He admits that the land could be devoted by the sovereign to a use 
other than grazing, as was done in the case of United States v. Cox, 

190 F. 2d 293 (CA 10, 1951), and he would have no recourse for the 
loss of the right to graze the land. He does contend, however, that 
so long as the lands are within a grazing district and devoted to graz- 
ing, his preference is property of which he may not be deprived with- 
out due process of law. 


The Act itself gives the preference standing, as property, in 
this language from Sec. 315b: ". . . preference shall be given in 
the issuance of grazing permits to those. . ." having the qualifica- 
tions set out. Appellant is one of the qualifying class. The Act, in 


the same section, £ ays preference users shall be entitled to renewal of 


permits at the end of their term. Further, the Act provides permits 

may not be reduced while the permittee's base property is held subject 

to a mortgage. Finally the Act, in Sec. 315b, requires that "Grazing 
privileges recognized and acknowledged shall be adequately safeguarded." 


This Court has heretofore passed directly on the question. It 
has held that the grazing rights and preferences established by the Act 
are property entitled to the protection of a court of equity. 
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In Red Canyon Sheep Co. v. Ickes, 69 App. D.C. 27, 98 F. 2d 
308, 312, after setting forth the purposes of the Taylor Grazing Act, 
this Court said: 
"| . we do conclude that if the Secretary deter- 
mines to set up a grazing district including lands 
upon which grazing has been going on, then those 
who have been grazing their livestock upon these: 
lands and who bring themselves within a preferred 
class set up by statute and regulations, are entitled 
as of right to permits as against others who do not 
possess the same facilities for economic and bene- 
ficial use of the range." (underscoring supplied) 
After pointing out the specific purpose of the act to stabilize the 
livestock industry, this Court ruled: | 
"We rule that the valuable nature of the privilege , 
to graze which arises in a licensee whose license 
will in the ordinary course of administration of the 
Taylor Grazing Act ripen into a permit makes that 
privilege a proper subject of equitable protection 
against an illegal act." 
See also Oman v. United States, 179 F. 2d 738 
(CA 10, 1949); Chournos v. United States, 193 F. 2d 


321 (CA 10, 1951). 


It is clear then that so long as these lands are included within a 
district and devoted to grazing, appellant's preference is entitled to the 
protection of the courts. But does the preference have standing as 
property under the due process clause? | 


These grazing rights have, under the decision in the Red Canyon 
Sheep Co. case, at least the dignity of a license, and it is universally 
held that a license may not be revoked without notice or hearing. 16A 
C.J.S. 1029; Standard Oil Co. v. Missouri, 224 U.S. 270. 


The same rules apply to the Fifth and the Fourteenth Amendment, 
and that Amendment has been held to embrace all valuable interests 
which a man may possess outside of himself. Campbell v, Holt, 115 
U.S. 620. | 


14 


By any test used in determining what is property protected by 
the Fifth Amendment these grazing privileges based on appellant's 
preference standing qualify as rights protected by the Amendment. It 
is not necessary, as the District Court held, that appellant have an 
estate in the land. 


It follows that the lower court erred in entering judgment for the 


appellee since the Special Rule of June 12, 1956, was adopted without 


notice and hearing, and thus appellant's property was taken without due 
process. 


While we believe the judgment must be reversed on the grounds 
set out in Part One of the argument we will briefly discuss other ques- 
tions raised by the statement of points. We believe that whether appel- 
lant is correct or not on the first portion of the argument, the Special 
Rule is still invalid and the judgment should be reversed. 


I. 


APPELLANT'S GRAZING RIGHTS ARE FIXED BY THE 
TAYLOR GRAZING ACT. THE POWER TO ADOPT RULES 
IS LIMITED BY THE ACT AND APPELLEE MAY NOT 
ADOPT RULES IN DEROGATION OF THE PROVISIONS 

OF THE ACT. 


There can be no question but that the appellee has a right to adopt 
rules and regulations for the administration of grazing districts commit- 
ted to his management under the Taylor Grazing Act. U.S.C.A. Title 
43, Sec. 315a. Rules adopted, however, must be consistent with the 
overall legislative purpose of the Taylor Grazing Act. The rule is 
stated in United States v. Achabal, 34 F. Supp. 1 (D. Nev., 1940), 
reversed on other grounds, 122 F. 2d 791 (CA 9, 1941). 

"The law is very settled that where a statute is en- 
acted to affect a certain major purpose of public 
interest within the control of a particular public 
official or department of government and such 
statute authorizes such official to make rules and 


regulations to aid in carrying out the purposes of 
the statute, that such rules and regulations must 


be in accordance with the provisions of the statute, 
subordinate to its provisions and not in conflict 
therewith." 

The Congress could hardly have used clearer language in showing 


its purpose to give preference in the granting of grazing privileges to 


those qualifying in accordance with the provisions of the Act. 


Sec. 315b of the Act provides in part: 


"Preference shall be given in the issuance of graz- 

ing permits to those within or near a district who 

are land owners engaged in the livestock business, 

bona fide occupants or settlers, or owners of water 

or water rights, as may be necessary to permit 

the proper use of lands, water or water rights owned, 

occupied, or leased by them * * *." 
Appellant came within the class of those qualified for preference in the 
issuance of grazing permits in Montana Grazing District Number One 
when the act was passed on June 28, 1934. This is admitted by the 
appellee in his decision on appellant's administrative appeal (J.A. 32). 
Appellant alleges that he has lost rights to graze for which he had pre- 
ference and is being denied rights to which he is entitled because others 
who are not entitled to preference have been granted grazing rights in 
competition with him in Montana Grazing District Number One. (J.A. 9) 
Appellee found that grazing privileges had been granted to others who 


did not qualify for them (J.A 18). 


The records show affirmatively that Town Brothers operated no 
ranch in or adjacent to Montana Grazing District Number One prior to 
June 28, 1934 (J.A. 311, 328, 329). It shows that in 1942 they applied 
for and were granted certain temporary permits, and that while they later 
bought certain lands within the district, which were owned by one Car- 
nahan who had grazing preference attached to other lands, the property 
bought was not a base property prior to June 28, 1934, and there was 
no written transfer such as required by 43 C.F. R. 161. 7(b) (3), in 
which the transferror consented to the transfer of grazing privileges 
(J.A. 333). 
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The other large operator granted grazing rights in competition 
with appellant is the partnership of Shores and Matovich. This opera- 
tion immediately south of and adjoining the fenced pastures heretofore 
referred to was not established until 1947 (J.A. 295). There was no 
ranch of any kind at that location in the years immediately prior to 
June 28, 1934 (J. A. 291), or in 1946 when attempt was made to trans- 
fer grazing rights to the predecessor of the partnership. Grazing privi- 
leges may only be transferred by transferring them from one base 
property to another existing base property, 43 C.F. R. 161.7(d), and, 
since there was no base in existence when the attempted transfer of 
grazing privileges was made, Shores-Matovich can have no preference 
rights. (J.A. 145) 


While appellant believes that the pleadings, exhibits and affidavits 
clearly support his contention as to these two ranches, there is at 
least an issue of material fact on the question and summary judgment 
may not be entered. It must be assumed on the motion for summary 
judgment, in the absence of clear and convincing proof to the contrary, 
that in fact these two operators have by the adoption of the Special Rule 
of June 12, 1956, been given grazing rights at the expense of appellant. 


Walling v. Fairmont Creamery Co., 139 F. 2d 318 (CA 8, 1943). 


For the purpose of this appeal and in the disposition of this ques- 
tion, the Court must therefore assume that rights which appellant has 
as one qualifying for preference in the distribution of grazing privileges 
are being taken from him and given to those who are not entitled to those 
rights. It takes no argument to demonstrate that such a result violates 
the purpose of the act to grant and protect preferences in the issuance 
of grazing permits. 


Prior to the enactment of the Taylor Grazing Act, vast acreages 
of Federal land were being used by people in the livestock business. 
They were dependent on its use in their operations. In many instances 
the lands were being over-grazed, resulting in an unstable livestock 


industry. As pointed out by this Court in the Red Canyon Sheep Co. case, 
a principal purpose of the Act was to stabilize existing livestock opera- 
tions. See also, United States v. Hatahley, 220 F. 2d 666 (CA 10, 1955), 
rev'd, 351 U.S. 173; Chournos v. United States, 193 F. 2d 321 (CA 10, 
1951). 


This case illustrates why the Congress spelled out its policy that 


those in the livestock business dependent on the public lands for the 
continuance of their operation should have preference in securing graz- 
ing permits. The record appearing in the joint appendix shows that the 
establishment of the two new ranches in the area has made the operations 
of all of the preference users unstable. If the appellee may, through 

the medium of special rules adopted without notice and hearing, reallo- 
cate grazing rights, then every permittee is subject to administrative 
whim, and his operations lose the stability the Congress sought in the 


Taylor Grazing Act. 


While appellant's ranch is not mortgaged, the Court's attention 
is again called to the language of Sec. 315b of the Act prohibiting the 
Secretary from denying the renewal of permits "if such denial will im- 
pair the value of the grazing unit of such permittee, when such unit is 
pledged as security for any bona fide loan." When read with other 
language of the Act, this language reinforces the view that a preference 
right may not be destroyed or impaired because appellee has rule- 
making power. Rules defeating the purpose of the Act are invalid. 


The record shows that appellant was an established livestock 
operator whose operation had depended upon the use of the Federal 
lands in Montana Grazing District Number One when the Act was adopted 
(J.A. 133). The continued operation of his livestock business depends 
upon the continued use of the public lands in the District, and the re- 
duction in his grazing privileges jeopardizes the continued operation 
of his ranch. : 
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It follows, therefore, that since the Special Rule of June 12, 1956, 
tested in the light of a motion for summary judgment, violates the Act 
in that it impairs appellant's preference rights and renders unstable 


his livestock business, appellee acted in excess of jurisdiction when he 
adopted the Special Rule, and the Special Rule is void. 


mm. 


THE COMPLAINT ALLEGES THAT THE ADOPTION OF 
THE SPECIAL RULE WAS ARBITRARY, CAPRICIOUS 

AND IN EXCESS OF JURISDICTION AND THAT THE 
SPECIAL RULE TAKES FROM APPELLANT VESTED 
GRAZING RIGHTS BASED ON HIS ESTABLISHED PRE- 
FERENCE AND GIVES THEM TO OTHERS WHO WERE 
NOT "LANDOWNERS ENGAGED IN THE LIVESTOCK 
BUSINESS" WITHIN OR NEAR MONTANA GRAZING DIS- 
TRICT NUMBER ONE ON JUNE 28, 1934, AND FOR THE 
FIVE YEARS IMMEDIATELY PRECEDING THAT DATE, 
AND WAS THEREFORE NOT ENTITLED TO PREFERENCE 
STANDING. THE PLEADINGS, EXHIBITS AND AFFIDAV- 
ITS RAISE ISSUES OF MATERIAL FACT AS TO THE AL- 
LEGATION THAT THE ADOPTION OF THE SPECIAL RULE 
OF JUNE 12, 1956, WAS ARBITRARY, CAPRICIOUS AND 
DISCRIMINATORY, AND THE MOTION FOR SUMMARY 
JUDGMENT SHOULD HAVE BEEN DENIED. 


The complaint alleges that the adoption of the Special Rule was 
arbitrary and capricious and in excess of jurisdiction and that appellant 


was entitled to a decision on the merits of his administrative appeal 
(J.A. 9, 10). 


The appellant has had printed in the joint appendix those portions 
of the record of the proceedings before the hearing examiner that bear 
on these allegations. In order to give meaning to this section of the 
brief, appellant felt it necessary to include in the joint appendix suffi- 
cient of the evidence before the examiner to give the Court an under- 
standing of the background of the case. 


Since judgment was entered upon motion for summary judgment, 
the burden rests upon appellee to show there is no genuine issue of 
material fact as to the allegations recited above. Rule 56, Federal 
Rules of Civil Procedure, permits entry of judgment on motion for 
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summary judgment only where the record before the court shows 
"there is no genuine issue as to any material fact". See Fountain v. 
Fillson, 1949, 336 U.S. 681. 


One who moves for summary judgment has the burden of clearly 
demonstrating the absence of any issue of fact and any doubt as to the 
existence of such an issue is resolved against the movant. Evers v. 
Buxbaum, 102 App. D.C. 334, 253 F. 2d 356, Sartor v. Arkansas Gas 
Corp., 321 U.S. 620. : 


Appellant urges that appellee has not discharged this burden as to 


the charge that appellee's action in adopting the Special Rule of June 12, 
1956, was arbitrary, capricious and an abuse of discretion, On the 
contrary, he urges that the record before this Court furnishes much 
proof that appellee's action in adopting the rule was arbitrary, capri- 
cious and an abuse of discretion. In this section of this brief we will 
attempt briefly to point out to the Court those portions of the record 
which support this contention. | 


The mere fact that the Special Rule of June 12, 1956 was adopted 
during the course of appellant's administrative appeal and terminated 
that appeal so that it was not decided on its merits, would tend to point 
to the conclusion that the action was arbitrary and an abuse of discre- 
tion. When added to that is the fact that, though appellee knew that 
the effect of the adoption of the rule was to deny review of the appeal, 
the rule was adopted without notice to appellant and without a hearing, 
the conclusion that the action was arbitrary is inescapable. 


A further indication that the adoption of the Rule was arbitrary 
‘ is that the Rule fixes the period for determining preference as the five- 
year period immediately prior to January 1, 1953. 


If appellee had felt that there were not sufficient records to 
determine grazing rights based on the priority period of the five years 
preceding June 28, 1934, there was available to him the adjudication 
of rights by the State Grazing District of 1944. Waters, the long- 
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time secretary of the State District, testified that Class One rights 
were set up beginning in 1925 (J. A. 239). In 1944 a master list of 
rights was prepared by the State District in consultation with the Bureau 


of Land Management (J.A. 241, 242). If independent records were not 
available to determine grazing rights based on operations before June 
28, 1934, then this list worked out by those administering the area in 
consultation with appellee's agent, should have been used in fixing 
rights, rather than a later period in which appellee himself says per- 
mits were improperly issued (J.A. 18). If, infact, the predecessors 
of Town Brothers and Shores-Matovich had any rights based on prefer- 
ence, they could be determined by that list. Choice of the period imme- 
diately prior to January 1, 1953, in the light of these facts, a court 
might well determine, constituted arbitrary, discriminatory action by 
appellee in adopting the Special Rule. That is the period in which Town 
Brothers and Shores-Matovich had the greatest number of cattle on the 
public lands. Adoption of that period for the fixing of rights precludes 
any inquiry as to whether their permits were issued legally or illegally. 
Appellee himself charges that the State Grazing District was issuing 
permits contrary to the Act at the time the contract was terminated 
(J.A. 18). The reason the contract with the State Grazing District was 
terminated was because "livestock operations were developed on a 
basis of use of the Federal Range, which does not conform with the 
requirements of the Range Code" (J.A. 18). Yet, by adopting the 
period of five years preceding January 1, 1953, appellee freezes grazing 
rights on the basis of permits illegally issued. Such action can only 

be characterized as arbitrary. On the faceof it, it would seem that 
such a result would not occur if there had been afforded notice and 
hearing. 


The record shows clearly that had Town Brothers and Shores- 
Matovich not been allowed to start new ranching operations in the area 
after 1942, there was plenty of range available to care for all the pre- 
ference and Class Two rights of appellant and everyone else in the 
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area whose operations went back to the five years preceding June 24, 
1934, the regular priority period (J.A. 18, 148). (Testimony of Leland 
Fallon, Range Manager (J.A. 41 through 115). ) There is no lack of 
records to establish whether permits were properly granted to Town 
Brothers and Shores Matovich. If they were not, there would be no 
serious problem in determining appellant's rights. Asa preference 
user he would be entitled to grazing privileges to the extent of the carry- 
ing capacity of his base. 


Appellants believe the record shows that favoritism was shown by 
appellee and his agents to Towns Brothers and Shores-Matovich. For 
example, appellant contemplated buying the lands now the Shores- 
Matovich base, but was informed that he would be allowed no grazing 
privileges if he acquired it (J.A. 145). 


The record also shows that appellee's agent, Fallon, : attempted 
to give Towns Brothers Class Two rights in a manner which would have 
been extremely harmful to all the other permittees in the area (J.A. 82). 


The whole record before the Court shows that there are questions 
of material, determinative, fact that are in issue, and under Rule 56 the 


lower court should have denied the motion for summary judgment. 


Iv. 


SINCE THE SPECIAL RULE IS INVALID, APPELLANT'S 
CROSS MOTION FOR SUMMARY JUDGMENT SHOULD 
HAVE BEEN GRANTED AND JUDGMENT ENTERED AC- 
CORDINGLY. 
If appellant is right on any of the grounds set out in the first two 
sections of this brief, then he is entitled to judgment on his cross 


motion that the Special Rule of June 12, 1956 is void. 
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CONCLUSION 


Appellant: respectfully submits that the judgment in this cause 
should be set aside and that this Court should order that judgment be 
entered for appellant that the Special Rule of June 12, 1956 is void. 
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STATEMENT OF QUESTIONS PRESENTED 


Appellee's brief raises but two determinative questions: 


Does the fact that Section 3 of Title 43 USCA 315b, the Taylor 
Grazing Act, provides that the creation of a grazing district 
or the issuance of a permit "shall not create any right, title, 
interest or estate in or to the lands" (underscoring supplied) 
mean that a grazing privilege based upon a preference right 
provided in the act is not property subject to the protection of 
the Fifth Amendment to the Constitution of the United States; 


and 


Do the pleadings and the exhibits raise a fact question as to 


whether the action of appellee was arbitrary, capricious and 
discriminatory in the adoption of the Special Rule? 


STATEMENT 
SUMMARY OF ARGUMENT 


ARGUMENT 


I. Does the Fact That Section 3 Of Title 43 USCA 
315b, The Taylor Grazing Act, Provides That 
The Creation Of A Grazing District Or The Is- 
suance Of A Permit ''Shall Not Create Any 
Right, Title, Interest Or Estate In Or To The 
Lands" (Underscoring Supplied) Mean That A 
Grazing Privilege Based Upon A Preferenced 
Right Provided In The Act Is Not Property 
Subject To The Protection Of The Fifth Amend- 
ment To The Constitution Of The United States 


Do The Pleadings And The Exhibits Raise A 
Fact Question As To Whether The Action Of 
Appellee Was Arbitrary, Capricious And Dis- 
criminatory In The agai Of The rectal 
Rule . 


CON CLUSION 


CITATIONS 


Campbell v. Weyerhauser, 161 F. 332 
Osborne v. United States, 145 F. 2d 892, 896 


Red Canyon Sheep Co. v. nee 69 Loe D.C, 27, 
98 F. 2d 308 


Sartor v. Arkansas Gas Corp., 321 U.S. 620 


Sparks v. Pierce, 115 U.S. 408, 6 S. Ct. 102, 
29 Law Ed. 428 


United States v. Cox, 190 F. 2d 293 
Yosemite Valley, 15 Wall 77, 21 Law Ed. 82 


Taylor Grazing Act, Title 43 USCA, Sec. 315b: 
Section 3 y 
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REPLY BRIEF FOR APPELLANT 


STATEMENT 


The Pleadings and appellee's brief establish: 


1. Appellant's grazing privileges are reduced by the Special Rule 
(Appellee's brief, page 9). 


2. Users in competition with Appellant are granted privileges 
under the Special Rule to which they were not entitled under the Range 
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Code. (Appellee's brief, page 3). 


3. The Special Rule was adopted without notice or hearing, (JA 8, 


34). 


SUMMARY OF ARGUMENT 
I. 


The language of Sec. 3, Title 43 USCA 315b, that creation of a 
grazing district or issuance of a grazing permit "shall not create any 
right, title, interest or estate in or to the lands" relates only to the 
public lands themselves and indicates no intention of Congress to deny 
grazing permits the status of property protected by the Fifth Amendment. 


tl. 


The cases cited by appellee holding that holders of grazing permits 
on public lands taken for a public use other than grazing are not relevant. 
Here there is no taking’ by the sovereign for a use by the sovereign but a 
taking of appellant's established grazing rights and preferences and a 
giving of them to other users. 


Il. 


The pleadings, affidavits and exhibits raise the fact question of 
whether appellee's adoption of the Special Rule was arbitrary, capricious 
and discriminatory. 


ARGUMENT 


Before proceeding to a discussion of the two questions raised by 
the answer brief, appellant wishes in view of general observations made 
in the appellee's brief to make his position clear. 


It is appellant's position that whether grazing privileges are granted 
by the State Grazing District or by the representatives of the appellee 
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since Montana Grazing District No. 1 was established on July 11, 1935, 
his rights and the rights of all other users in the area are to be measured 
by the priority period, 1929-1934, and by the Range Code 43 CFR Sec. 
161.2(K)(2). This latter sub section provides: 


"No land shall be considered as dependent by use 
unless offered as base property and in application 
for a grazing license or permit within one year 
after the date when the Federal Range used in 
creating the dependency by use first became a 
part of a grazing district, except that if the Fed- 
eral range used in creating the dependency by. 
use first became a part of a grazing district 
prior to June 28, 1938, such base property shall 
not be considered as dependent by use unless of- 
fered in an application for a grazing license or 
permit filed prior to said date. * * * re 


This latter section measures the extent of the class one preference 
that may be granted to any user. Appellant complied with this section 
and the record shows that other users who now have equal standing with 
appellant, if the Special Rule is valid, do not qualify as preference users 


because they were not dependent upon the federal range during the 1929- 


1934 priority period and did not offer base property as dependent by use 


as required under the section last above cited. 


It is further appellant's position that the purpose of the whole ap- 
peal procedure was to determine whether his rights and other competing 
rights in the area were granted in compliance with the provisions of the 
Taylor Grazing Act and the Range Code, and that if his rights and the 
competing rights are based upon the provision of the Taylor Grazing Act 
and of the Range Code, he would be entitled to grazing privileges in ex- 
cess of those granted him by the State District and to the extent of his 
current application. It is also his position that whatever grazing rights 
he has do not arise by reason of any administrative fiat or otherwise but 
instead came into being by reason of the Taylor Grazing Act and of the 
Range Code as it was prior to the adoption of the Special Rule and that 
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his rights whatever they are were fixed and vested long prior to the 
adoption of the Special Rule. As provided in the Act and the Code 
specific numbers of permitted animal units may be varied under the 
circumstances set forth in the Act and the Code but the preference stand- 
ing and the proportionate relative rights may not be changed except for 
the causes set forth in the Code itself. 


F- 


DOES THE FACT THAT SECTION 3 OF TITLE 43 USC 315b 
PROVIDES THAT THE CREATION OF A GRAZING DISTRICT 
OR THE ISSUANCE OF A PERMIT "SHALL NOT CREATE 
ANY RIGHT, TITLE, INTEREST OR ESTATE IN OR TO THE 
LANDS" (UNDERSCORING SUPPLIED) MEAN THAT A GRAZ- 
ING PRIVILEGE BASED UPON A PREFERENCE RIGHT PRO- 
VIDED IN THE ACT IS NOT PROPERTY SUBJECT TO THE 
PROTECTION OF THE FIFTH AMENDMENT TO THE CON- 
STITUTION OF THE UNITED STATES? 

As pointed out in our opening brief, we make no contention that ap- 
pellant has vested interest in the public lands upon which he is permitted 
to graze. (Appellant's brief, page 12). We have not and do not contend 
that the sovereign may not devote the lands here involved to a use other 
than grazing, as was done in United States v. Cox, 190 F. 2d 293, (CA 
10, 1951). But we do say that appellee, under the guise of the adoption 
of an administrative rule may not take grazing privileges from appellant 
which were established under the Act and the Range Code and give them 


to another user without due process. 


The language upon which appellee relies relates only to the public 


lands. Expressio Unius Est Excluio Alterius. Standing alone this 


language restricted as it is to the land, raises the inference that 
the holder of a permit or a preference does have a -right, 


title, interest and estate in and to the preference and permit. 


But the Congress did not leave the question in doubt, for in the 
same sentence of Section 315b the Congress provided that "grazing 
privileges recognized and acknowledged shall be adequately safeguarded ***," 
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And the same Section 315b provides that "Preference shall be 
given in the issuance of Grazing permits" to those who qualify and that 
the “permits shall be for a period of not more than ten years subject to 
the preference right of the permittees to renewal and the discretion of 
the Secretary of the Interior who shall specify from time to time numbers 
of stocks and seasons of use,"’ : 


Appellee's whole argument on the point is disposed of by what this 


court has said in Red Canyon Sheep Co. v. Ickes, 69 App. D.C. 27, 98 
F. 2d 308, in the following language: 


"We note that under the Taylor Grazing Act, Congress 
has vested discretion in the Secretary of the Interior 
to create grazing districts, to establish and modify 
the boundaries thereof, and from time to time re- 
classify the land therein for other purposes. And 
Section 3, of the Act does not expressly speak of 
rights to permits; it uses the terms authorized and 
entitled. Nevertheless looking at the Act in the: 
light of its purpose and of its provisions as a whole, 
we think that the Congress intended that under it 
livestock owners, who, with their flocks, have been 
for a substantial period of time bona fide occupants 
of certain parts of the public domain, and who are able 
to make the most economic and beneficial use thereof 
because of their ownership of lands, water rights, and 
other necessary facilities, and who can thus bring 
themselves within a preferred class under the regula- 
tions by which the Secretary is authorized to imple- 
ment in more detail the general policy of the Act, are 
entitled to grazing permits not exceeding ten years 
duration, should the Secretary create a grazing dis- 
trict including that portion of the Range which such 
livestock owners have been occupying." 


We call the Courts attention again to the language from the same 
decision appearing on page 13 of appellant's brief. We also call the 
Courts attention to the further language appearing in that decision that, 
“the Act is intended, in the interest of the stock growers themselves, to 
define their grazing rights and to protect those rights by regulation 
against interference." (Underscoring supplied). | 
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The same general argument was made in the Red Canyon Sheep 
Company case as is made here. In its opinion this Court distinguishes 
between cases like Sparks v. Pierce, 115 U.S. 408, 6S. Ct. 102, 29 
Law Ed. 428, and the Yosemite Valley case,15 Wall. 77, 21 Law Ed. 82, 
and other cases dealing with public lands and the facts in the Red Canyon 
Sheep Company case, where the Court was dealing with grazing rights. 


In concluding that the grazing privileges are rights subject to equi- 
table protection the Court says: 

'%* * * whether they be called rights, privileges 
or bare licenses or by whatever name, while 
they exist they are something of real value to the 
possessors and something which have their source 
in an enactment of Congress. The jurisdiction 
of equity is flexible and should not be confined to 
rigid categories so that the granting of an injunc- 
tion will depend upon nomenclature rather than 
upon substance, * * * *" 

The cases cited by appellee holding that the granting of a permit 
and creation of a district do not give to the holder of the permit vested 
interest in the public lands, have no more relevancy on this case than 
the citation of the Yosemite Valley case, Campbell v. Weyerhauser, 161 
F. 332, (CA 8) and Sparks v. Pierce had in the argument in the Red 


Canyon Sheep Company case. 


In United States v. Cox, 190 F. 2d 293 (CA 10, 1951) the public 
domain lands upon which the grazing permit in question was based, was 
taken by the sovereign for use by the war department, but there the 
Court was careful to point out "the limited rights of grazing granted by 
the permits gave the ranchers no property interest as against the 
sovereign". (underscoring supplied). Here there is no taking by the 
sovereign. 


The case of Osborne v. United States, 145 F. 2d 892, 896 (CA 9, 


i cos——lf 


1944) is to be distinguished on two grounds. First, as in the Cox case 


the taking is by the sovereign itself for a use other than grazing and 
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Second, the taking is of lands in the national forest and the Court points 
out that, 
"It may well be added for clarity that no specific | 

provision is made by Congress for the issuance 

of permits for stock grazing in national forests 

and it is assumed in the cases that the general ~ 

right of grazing on public lands continues after | 

they have been declared within the forest 

reserve * * *," 

The question is not whether under the Fifth Amendment to the 
Constitution of the United States grazing privileges provided under the 
Taylor Grazing Act may be diminished or destroyed entirely by reason 
of the taking of the lands within the district by the sovereign for use other 
than grazing but whether under the amendment the appellee may, without 
notice and hearing, take rights from appellant and give them to others 
while the public domain land remains within a grazing district. Appel- 
lee's brief, page 17, suggests that appellant may have had actual notice 
of the adoption of the Special Rule prior to its adoption. Appellee over - 
looks the affidavit of appellant, joint appendix 381 and the admissions in 
the answer. 


We respectfully submit that under the Act and the decision of this 


Court in Red Canyon Sheep Company v. Ickes (Supra), the Fifth Amend- 
ment to the Constitution of the United States requires notice and hearing 


and the essential elements of due process before the appellee may adopt 
a Special Rule which destroys and diminishes appellant's grazing prefer - 
ences and privileges. 


I. 


DO THE PLEADINGS AND THE EXHIBITS RAISE A FACT 
QUESTION AS TO WHETHER THE ACTION OF APPELLEE 
WAS ARBITRARY, CAPRICIOUS AND DISCRIMINATORY IN 
THE ADOPTION WITHOUT NOTICE OF THE SPECIAL RULE? 


Appellant believes that his discussion of this question in his open- 
ing brief beginning at page 18, adequately establishes that the question 


must be answered in the affirmative. 


The cases cited by appellee on this question are all to be distin- 
guished on the facts from the pleadings and the records before this Court. 
We are not here solely on pleadings alleging discriminatory arbitrary 
and capricious action, although we submit that the complaint sets out 
specific acts of the appellee sufficient to raise a fact question as to 
whether the action of the appellee in adopting the Special Rule without 
notice was arbitrary, but this Court has before it a transcript of the pro- 
ceedings before the hearing examiner on the administrative appeal as 
well as affidavits and exhibits which clearly demonstrate the existence 
of fact issues as to whether the action of the appellee was arbitrary, 
capricious and discriminatory. 


That the appellees acts were arbitrary and capricious would seem 
to be evident, for rights are granted under the Special Rule based upon 
use of the public lands during the period 1948-1953, not inconformity with 
the Federal Range Code, which appellee himself says was illegal. (Ap- 
pellee's brief, page 3, ‘JA 18). 


We submit the record clearly shows the action to be arbitrary, 
discriminatory and capricious, but whether we are correct in that or 
not, the record clearly raises the fact question and appellee has failed 


to carry the burden placed upon the movant for summary judgment of 


clearly showing the absence of the fact question. Sartor v. Arkansas 
Gas Corp., 321 U.S. 620. 
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We respectfully submit that the Special Rule of June 12, 1956, is 
void and the judgment should be set aside. 


ELLIS LYONS 
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14th and K Streets, N. W. 
Washington 5, D. C. 
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Helena, Montana 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S ANSWER TO APPELLEE'S 3 
PETITION FOR REHEARING 


The basis of the petition for rehearing is a contention by appellee 
that, in his language, "he could not determine from the opinion what it 
was the Court expected him to do." 2 


Appellee also complains because the judgment remands the case 
to the appellee, the very thing appellee asked this Court to do if it held 
for appellant. 


Neither contention would seem to be a sufficient ground for a 
rehearing. | 


2 


The petition does not argue that the decision as to the law is 


wrong. The most appellee seems to contend is that he cannot under- 
stand the Court's intention. To the appellant, the opinion is clear. If 
appellee will accept the ruling of the Court and attempt to apply it in 
good faith, he should have no concern over his ability to comply with 
the mandate of the Court. 2 


Because the language of the opinion is so plain, it is difficult to 
paraphrase that language. To appellant it seems the Court has said to 
appellee that Wade McNeil, as one who qualified as a preference user 
under the Taylor Grazing Act (Act of June 28, 1934, 48 Stat. 1269, 43 
U.S.C. secs. 315-315r (1958) ) itself, may not be deprived of his statutory 
preference rights by administrative actions. That holding should be 
easily understood by appellee. 


The Court says preference is to be understood according to its 
ordinary meaning. "Preference" is a word of comparison. One is 
preferred over another. Webster's New International Dictionary , 

Second Edition, Page 1948, defines "preference" thus: 

“Act of preferring, or state of being preferred; the setting 

of one thing before or above another; * * *." 

Congress clearly used the word in its usual sense and intended that 
one engaged in the livestock business in or near a district at the time the 
Act was passed should have a preferred standing over newly established 
ranches. By denying preference standing to those operations starting 
within the six months immediately preceding the effective date of the 
Act, Congress emphasized its intention to give established operations a 
preferred right to grazing privileges within Districts. It would seem the 
opinion is not indefinite on this point. | 


From the opinion, appellee knows that McNeil is entitled to grazing 
privileges ahead of others who do not have his statutory preference 
standing. All appellee has to do is determine who in this area has 
preference standing and who has not. The record shows clearly, as 
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pointed out in the opinion, note 23, and the appellee admits, that users 
in the McNeil area have been granted grazing rights to which they are 
not entitled under the Act and the Range Code. Appellee knows who 
these users are. All he has to do is revoke grazing privileges im- 
properly issued and redistribute the grazing rights in accordance with 
the Act and appellee's own Range Code. Such action will not create the 
chaos appellee suggests. 


What appellee is still urging-in this petition is that he be allowed 
to continue to distribute grazing privilege in an admittedly illegal man- 


ner. See opinion, note 23. 


Reference by the Court to applications appellant may file in the 


future does not, in his view, make the decision unclear or uncertain. 

It is true that appellee should have long since granted the ten year 
permits provided in Sec. 315 b of the Act, but the record shows that in 
this district appellant and all others have been required to file applica- 
tions annually. The language of the opinion as to future applications 
seems to indicate the Court's desire to make it plain that the preference 
enjoyed by McNeil is a continuing one. 2 


Finally, the opinion seems clearly to state at page 10 that appel- 
lant's preference to grazing privileges extends to all available grazing 
privileges, class two as well as class one. The record shows that by 
the time some of the new operations were established in the area 
appellant had improved his base property so that he was entitled to a 
considerable number of class two rights in addition to his class one 
rights. The method for determining the extent of these rights is clearly 
set forth in the Range Code. 


We respectfully submit that if appellee will, in good faith, follow 
the guide of the Act, The Range Code and the opinion, he will have no 
difficulty in complying fully with the judgment of the Court. 
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The petition for rehearing should be denied. 
Respectfully submitted, 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


” WADE McNEIL, Address: ) 
Regina, Montana, 


Plaintiff , 
vs 


) 
) 
) 
) 
FRED A. SEATON, Individually 
and as Secretary of the Interior, ) 
Address: Interior Department, ) 
Washington, D.C. ) 

) 


Defendant. 


[ Filed March 12, 1958] 
COMPLAINT FOR A MANDATORY INJUNCTION 

Comes now Wade McNeil, plaintiff, and for cause of action 
against the defendant says: : 

I. 

This suit is in equity, of a civil nature, arising under the laws 
of the United States relating to the management of the public lands of 
the United States under the Taylor Grazing Act, Title 43, U.S.C. 315. 
It presents and involves an actual controversy between the plaintiff and 
the defendant, and the matter in controversy, exelusive of interest and 
costs, exceeds the sum of $3,000.00. This Court has jurisdiction, 
under 5 U.S.C. 1009, to hold unlawful and set aside the action of the 


defendant hereinafter described because such action was arbitrary, 


capricious an abuse of discretion contrary to plaintiff's constitutional 
rights in excess of statutory authority, jurisdiction and limitation 

and otherwise contrary to law and to compel defendant to grant to 
plaintiff certain grazing rights to which he is entitled under the Taylor 
Grazing Act, 43 U.S.C. 315 and 43 C.F.R., Part 161 and in accord- 
ance with his application out of which grew the administrative appeal 
resulting in the action of the defendant, giving rise to this'suit. 
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Il. 

Plaintiff, Wade McNeil, is a resident of Phillips County, Mon- 
tana, with post office address at Regina, Montana, and is the owner 
and in possession of all of Section Thirty -One (31), the South Half 
(S 1/2) of Section Thirty-Two (32), the South Half of the South Half 
(S 1/2 $1/2) of Section Thirty-Three (33), Township Twenty-Four (24). 
North of Range Thirty (30) East of the Montana Principal Meridian and 
the North Half of'the North Half (N1/2 N 1/2) of Section Four (4), 
Township Twenty-Three (23) North of Range Thirty (30) East of the 
Montana Principal Meridian and has been the owner of said property 
and engaged in the livestock business at that location since prior to the 
enactment of the Taylor Grazing Act, Title 43 U.S.C. 315, hereinafter 
referred to for convenience only as the Taylor Grazing Act; that in 
addition, he is the owner of Section Thirty (30), Township Twenty-Four 
(24), North of Range Thirty (30) East, which said section he acquired 
subsequent to the enactment of the Taylor Grazing Act. That under the 
terms of the Taylor Grazing Act, all of the property owned by the 
plaintiff, as set out above, is commensurate base property dependent 


upon the public domain in¢luded in Montana Grazing District No. 1. 
Ill. 
The defendant, Fred A. Seaton, is the Secretary of the Interior 
of the United States of America, and is charged by statute with the 
lawful performance of duties under the Taylor Grazing Act. The de- 


fendant is sued herein both as an individual and in his capacity of the 
Secretary of the Interior. 
IV. 

Plaintiff ‘brings this suit to prevent irreparable injury and 
damage to him and to his livestock operation and to prevent and re- 
strain the defendant from applying a certain Special Rule promulgated 
by the defendant Secretary of the Interior acting through the Bureau of 
Land Management of the Department of the Interior on June 12, 1956, 
the said Special Rule being hereto attached as Exhibit "A" and to re- 
quire defendant to grant to plaintiff certain grazing rights as hereinafter 
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more fully set out and to review the decision of the defendant in that 
certain appeal of the plaintiff decided November 19th, 1957 z said deci- 
sion being attached as Exhibit ''B". | 
Vv. 
That plaintiff has no adequate remedy at law and unless the 


relief prayed for herein is granted, plaintiff will suffer irreparable 
injury. : 
VI. 

Under the Taylor Grazing Act, the Secretary of the Interior , 
in order to promote the highest use of the public lands pending its final 
disposal, is authorized by order to establish grazing districts and to 
include in said districts vacant, unappropriated, non-reserved lands 
from any part of the public land of the United States which are not in 
national forests, national parks and monuments, Indian Reservations, 
revested Oregon and California Railroad Grant Lands or revested 
Coos-Bay Wagon Road Grant Lands and which, in the opinion of the 
Secretary are chiefly valuable for grazing and for raising forage 
crops. On July 11, 1935, in accordance with said authority, the then 
Secretary of the Interior, by appropriate order, established Montana 
Grazing District Number 1 embracing public domain lands in Phillips 
County, Montana. All of the public lands herein involved are within 
the exterior boundaries of said Grazing District. For convenience, 
the administration of the Grazing Districts so | 
established is under the Bureau of Land Management of the Department 
of the Interior. The principal administrative officer of Montana Graz- 
ing District Number 1 and agent of defendant is the District Range 
Manager, John R. Killough of Malta, Montana. Pursuant to the author- 
ity of the Taylor Grazing Act, the Secretary of the Interior has pro- 
mulgated a Federal Range Code for Grazing Districts, said Code being 
43 C.F.R., Section 161. | 

val. 

The Taylor Grazing Act authorizes the Secretary of the Interior 

to issue, or to cause to be issued, permits to graze livestock on such 
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Grazing Districts to such bona fide settlers, residents and other stock- 


owners as under his rules and regulations are entitled to participate 
in the use of the Federal Range and requires that he give preference 
in the issuance of grazing permits to those within or near a district 
who are landowners engaged in the livestock business, and that such 
permits shall be issued for a period of not to exceed ten years, sub- 
ject to a preference right of the permittee to renewal. In accordance 
with the general authority so granted to the Secreta ry as aforesaid, 
the then Secretary, by the provisions of the Range Code, 43 C.F.R. 
161.2(g) established a priority period for Grazing Districts as the five 
year period immediately preceding June 28, 1934 as to all grazing dis- 
tricts created before June 28, 1938, and defined "land dependent by 
use" as forage land which is of such character that the conduct of an 
economic livestock operation required the use of the federal range in 
connection with it and which in the five year period immediately pre- 
ceding June 28, 1934, was used as a part of an established permanent 
and continued livestock operation for any two consecutive years or for 
any three years in connection with substantially the same part of the 
public domain now part of the federal range within a grazing district. 
Plaintiff was the owner of the certain lands described above within the 
exterior boundary of Montana Grazing District No. 1 during all of the 
priority period, and said lands were used as a part of an established 
permanent and continuing livestock operation for all of the said priority 
period, and the forage land was of such character that the conduct of an 
economic livestock operation required the use of the federal range in 
connection with it, and the federal range adjacent to said lands so 
owned by plaintiff constituting the federal range now within Montana 
Grazing District No. 1 was,during the priority period, used by plain- 
tiff in the conduct of his livestock operation, and without the use of 
the said lands, he could not then or now carry on an economic livestock 
operation. 
Vi. 
By the provisions of 43 C.F.R. , Section 161.2(b), the Secretary 
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of the Interior defined land dependent by location as forage land which 


is situated and of such character that it can properly be used as a base 
for an economic livestock operation utilizing the forage resources of 
the federal range. Plaintiff is and has been at all times here material, 
the owner of lands acquired after the priority period which is dependent 
upon the federal range by location. 

43 C.F.R. 161.6(b) requires that regular licenses and permits 
shall be issued to qualified applicants to the extent federal range is 
available in the following order: (1) To applicants in Class One owning 
lands dependent by use to the extent of dependency by use; (2) To ap- 
plicants in Class Two owning lands dependent by location for the number 
of head of livestock for which federal range is available and which can 
be properly grazed in connection with a livestock operation which in- 
volves the use of such lands. 43 C.F.R. 161.6(d) permits issuance of 
temporary permits when there is federal range available that can be 
used without detriment to Class One and Two permittees. : 

By reason of his ownership of lands dependent by use as afore- 
said during the priority period, plaintiff is entitled to a preference 
right to the extent of 282 animal units for an eight month grazing period, 
such preference right being commonly referred to as a Class One right. 
In addition, he is entitled to Class Two rights by reason of dependency 
by location and by reason of increased carrying capacity of his base 
properties of 157 animal units. ! 

IX. 

Under the terms of the Taylor Grazing Act, public domain lands 
in Montana Grazing District No. 1 were by cooperative agreements 
committed to administration through the South Phillips County Coopera- 
tive State Grazing District, a cooperative association, established 
under the applicable statutes of the State of Montana, and under said 
agreement, determination of the extent of permits to be granted to 
individual users was arrived at by consultation between representatives 
of the Bureau of Land Management and directors of the State Grazing 
District. Between April 9, 1935, and November 24, 1952, all of the 
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public lands here involved were committed to the said agreement and 
plaintiff was granted permits by said District to graze 282 animal units 
upon the federal range. Under 43 C.F.R. 161.6(g), allotments of 
federal range on an individual basis may be made to permittees. By 
appropriate permits from the Bureau of Land Management, and the 
said State Grazing District, plaintiff was assigned the use of the public 
lands herein described as an individual allotment in accordance with 
the rules of said State Grazing District and in accordance with 43 
C.F.R. 161.6(g), and plaintiff was permitted to fence and to have the 
exclusive use of Sections 1, 12, 13 and 24 of Township 23 Range 29 
East of the Montana Principal Meridian, 4, 5, 6, 7, 8, 9, 16, 17, 18, 
19, 20, 21, part of Section 15 and part of Section 28 of Township 23 
North of Range 30 East of the Montana Principal Meridian, and parts 
of Section 28, 29, 32 and 33, Township 24 North of Range 30 East of 
the Montana Principal 
xX. 

The said State District, in violation of the provisions of the 
Taylor Grazing Act, the Federal Range Code and its own rules, 
granted to applicants not in Class One or Class Two preference rights 
to federal range in the area adjacent to plaintiff's individual allotment 
with the result that there was not sufficient federal range to fill the re- 
quirements of preference applicants in Class One and Two, and as a re- 
sult, the said State District for the 1947 grazing season, reduced the 
number of head permitted to plaintiff and granted other users the right 
to graze within his individual allotment. After appropriate appeal and 


review procedures, the District Court of the Seventeenth Judicial Dis- 
trict of the State’ of Montana in and for the County of Phillips found that 
plaintiff was entitled to permits for 282 animal units and that he was 


entitled to the exclusive use of the range last above described and to 
the use of an additional three and one half sections of land, and the 
Court found the carrying capacity of the range last above described to 
be 12 head per section during the regular 8 month grazing season and 
that plaintiff was entitled to sufficient range to meet his full need and 
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that sufficient range was available to meet his needs. 
XI. : 

On November 23, 1952, the then Secretary of the Interior act- 
ing through the Bureau of Land Management, terminated the said 
agreement with the said State District and since that date the lands 
here under consideration have been administered directly by the Bureau. 
Plaintiff filed his application with the District Range Manager for graz- 
ing privileges for the 1953 season for 2380 animal unit months , that 
being 295 animal units for an 8 month period and for the exclusive use 
of the 20 sections of his individual allotment as above described, and 
for the assignment of an additional three and one half sections of range 
for his exclusive use. On March 27, 1953, the District Range Manager, 
the agent of the defendant, allowed plaintiff's application to the extent 
of approximately 1623 animal unit months on approximately 19 sections 
of the federal range of his individual allotment, and rejected the bal- 
ance of his application. The decision denied the application for addi- 
tional range and a part of the range which the appellant had used there- 
tofore was required to be shared with two other operators. From that 
decision plaintiff appealed to a Hearing Examiner. Included upon the 
hearing was an appeal by plaintiff from a similar decision of March 11, 
1954 covering his application for grazing privileges for 1954. The 
Examiner found that plaintiff has commensurate base property adequate 
to support 439 animal units for four months each year in the non- 
grazing season, but determined that the record was not sufficient to 
establish the exact extent of plaintiff's Class One and Class Two rights 
and remanded the case for further action by the District Manager in 
conformity with his decision. He also found that plaintiff was not en- 
titled to the use of any particular federal range in spite of the evidence 
that plaintiff had been given an individual allotment under the Range 
Code and affirmed the carrying capacity determination of the District 
Range Manager. From the decision of the Examiner, plaintiff appealed 
to the Director of the Bureau of Land Management. The Director in 


part affirmed the Examiner's ruling but determined that the principal 
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issue, to-wit: the extent of plaintiff's preference rights had become 
moot because of the adoption while the appeal was pending, of the 
Special Rule heretofore referred to as Exhibit "A", and that the adop- 


tion of the Special Rule made it unnecessary to decide any questions 
regarding the correctness of past awards of grazing privileges to the 
plaintiff. The Special Rule was adopted without any notice or hearing 
as required by 5 U.S.C. Section 1003. By the provisions of the Special 
Rule, Exhibit "A", the priority period was changed from the five years 
preceding June 28, 1934 to the five years preceding January 1, 1953. 

Thereafter plaintiff appealed from the decision of the Director 
to the defendant, the Secretary of the Interior. By decision dated 
November 19, 1957, Exhibit "B", the defendant affirmed the decision 
of the Director and specifically approved the adoption of the Special 
Rule, Exhibit "A". 

xm. 

In accordance with the rules established for Montana Grazing 
District Number One, plaintiff made application to the Bureau of Land 
Management for 1958 grazing privileges. The application was for 3512 
animal unit months, that being 439 animal units for an 8 month grazing 
season, and that being the carrying capacity of plaintiff's base property, 
as found by the Hearing Examiner. Thoughthe plaintiff is entitled to a 
class one permit for 282 animal units and to a class two permit of 157 
and to the exclusive use of the fenced pastures referred to above, the 
Range Manager, by order dated January 14, 1958, allowed plaintiff 
grazing privileges for the 1958 grazing only to the extent of 1868 
a.u.m.'s or 237 animal units for the 1958 grazing season and denied 
his application for 1644 a.u.m.'s, or 202 animal units for the 8 month 
grazing season. Additionally, said order permitted the Barrett Estate 
to graze cattle in a portion of plaintiff's individual fenced allotment 
described above. Appeal was taken by plaintiff from said order and the 
District Range Manager thereafter, on February 17, 1958, affirmed 
his action of January 14, 1958. The action of said Range Manager in 
denying plaintiff grazing privileges to which he is entitled was based 
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upon the application of the said Special Rule. The Special Rule has been 
applied to all:applications for grazing privileges for the 1958 grazing 
season in the area covered by the Special Rule, with the result that 
other users in the area who were not entitled to grazing preferences 
under 43 C.F.R., Section 161.1(a)(b)(k) and (i) which established the 
priority period as the 5 years preceding June 28, 1934 were granted 
class one and class two grazing preferences, all contrary to the Taylor 
Grazing Act and the Federal Range Code, and by the application of the 
Special Rule, preference grazing privileges have been granted to such 
non-preference users in the immediate vicinity of plaintiff's individual 
allotment so that there is not sufficient federal range to meet plaintiff's 
class one and class two rights, but if said users not entitled to prefer- 
ence rights had not been granted preference rights under the Special 
Rule, there would be ample federal range to meet the preference rights 
of plaintiff, the Barrett Estate and other preference users. 

xm. 

The adoption of the Special Rule was arbitrary, capricious and 
discriminatory in that plaintiff had established his preference rights 
under 43 C.F.R., Section 162.1(a)(b)(k)(i) of and under the provisions 
of the Taylor Grazing Act long prior to the adoption of the Special Rule, 
and was entitled to a permit for ten years in accordance with the Act. 
The Special Rule is void as having been adopted without notice and hear- 
ing as required by 5 U.S.C. 1003. The Special Rule is void for the 
reason it was adopted during the pendency of the appeal to the Director 
and prevented a decision of the appeal on the record made and the evi- 
dence and violates 5 U.S.C. 1004, 1005, 1006, 1007 and 1008. The 
Special Rule violates the provisions of the Taylor Grazing Act requiring 
the defendant, as Secretary of the Interior, to adequately safeguard 
grazing privileges recognized and acknowledged in that plaintiff's graz- 
ing privileges had been recognized and acknowledged for many years 
prior to the adoption of the Special Rule. The Special Rule is arbitrary, 
capricious ana discriminatory against the plaintiff in that it has applica- 


tion only to a small portion of the federal range within Montana Grazing 
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District No. 1 and the conditions as to the records of use and as to the 
administration of all of the federal range within Montana Grazing Dis- 
trict No. 1 is exactly the same as in the area covered by the said 
Special Rule. The Special Rule is arbitrary, capricious and discrimi- 
natory against the plaintiff in that several large ranch operations have 
been established after the 1929-1934 priority period that are entitled to 
no preference rights in the area covered by the Special Rule and in the 
area of the federal range here involved and that none of said users are 


entitled to any preference rights within the Taylor Grazing Act or 
within the Federal Range Code but under the Special Rule these non- 
preference users are granted preference rights which give them equal 


or superior standing to the rights of the plaintiff and other preference 
users with the result that plaintiff's preference rights are destroyed 
and the federal range available for his use under the Taylor Grazing Act 
and under the Federal Range Code has been reduced and the effect of 
the Special Rule is to make his livestock operation unstable and uneco- 
nomic contrary to the provisions of the Taylor Grazing Act. 

XIV. 

The decision is arbitrary, capricious and an abuse of discretion 
contrary to plaintiff's constitutional rights and in excess of jurisdiction 
and in violation of 5 U.S.C. 1004, 1005, 1006, 1007 and 1008 in that 
plaintiff is entitled to a decision on the merits of his appeal and the 
effect of the decision of the defendant and of the adoption of the Special 
Rule is to destroy plaintiff's preference rights as established under the 
Taylor Grazing Act and the Range Code and to take from him valuable 
property rights as so established without the due process of law, to his 
irreparable injury. 

XV. 

That portion of the decision of the defendant affirming the finding 
of the Examiner as to the carrying capacity of the federal range in plain- 
tiff’s individual allotment is unsupported by substantial evidence in the 
record of the hearing before the Examiner. 
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XVI. 

That portion of the decision of the defendant affirming the find- 
ing of the Examiner that there were not available records to establish 
the extent of plaintiff's Class One rights is unsupported by substantial 
evidence, the evidence being ample to establish that plaintiff had and 
is entitled to Class One preference of 282 animal units and is entitled 
to Class Two preference for an additional 157 head, and the evidence 
clearly establishing that other users granted preference rights under 


the Special Rule have in fact no preference rights under the Taylor 
Grazing Act and the Federal Range Code. : 
Xvi. 
Plaintiff has exhausted his administrative remedy and has no 
other or further redress against defendant except to institute this pro- 


ceeding. 

WHEREFORE, plaintiff demands judgment: 

(1) That said Special Rule of June 19, 1956, 21 C. F. R. 4292 be 
decreed to be arbitrary, discriminatory and unlawful and to have been 
adopted in violation of 5 U.S.C. 1003 in that no notice or hearing was 
accorded plaintiff, and that said Special Rule be vacated, annulled and 
set aside, and to be void and of no effect. 

(2) That said decision of the defendant dated November 19, 

1957 be set aside insofar as it does not determine that plaintiff is en- 
titled to a Class One permit to graze 282 animal units upon plaintiff's 
individual allotment in Montana Grazing District No. 1, and a Class Two 
permit to graze 157 animal units on said individual allotment and other 
federal range adjacent thereto sufficient to go with said individual 
allotment to graze a total of 439 animal units upon federal range in Mon- 
tana Grazing District No. 1 for an 8 month grazing season in each year. 

(3) That said decision of the defendant dated November 19, 1957, 
be set aside insofar as it affirms the holdings of the Examiner that the 
carrying capacity of plaintiff's individual allotment exceeds 12 animal 
units per section for the 8 months annual grazing season. 

(4) That said decision of the defendant dated November 19, 1957 
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be set aside insofar as it affirms the holding of the Examiner that even 
though plaintiff's dependency by use was established by his use during 
the priority period of the federal range now in his individual allotment 
and on the federal range immediately adjacent thereto, the defendant 


need not grant him grazing privileges in his individual allotment and in 


the federal range immediately adjacent thereto. 

(5) That said decision of the defendant dated November 19, 1957 
be set aside insofar as it holds that plaintiff will not be injured by the 
application to him of the Special Rule. 

(6) That by mandatory injunction or other appropriate Writ or 
Order, the Court command defendant to issue to plaintiff a Class One 
10 year permit for 282 animal units to graze on his individual allotment 
and federal range immediately adjacent thereto in Montana Grazing 
District No. 1, anda Class Two permit for the number of animal units 
which can properly be grazed by plaintiff in connection with his live- 
stock operation upon the federal range in Montana Grazing District 
No. 1 immediately adjacent to his individual allotment not to exceed 
157 animal units. 

(7) That defendant be enjoined from putting into effect the said 
Special Rule Number 1. 

(8) For such other and further relief as the Court in the premi- 
ses may deem just. 

Dated this 27th day of February, 1958. 

/s/ Leif Erickson 
/s/ James R. Browning 


Attorneys for Plaintiff 
* * * 


{ Jurat - Wade McNeil] 
2/27/58 


EXHIBIT "A" 
Title 43 - Public Lands: Interior 
Chapter 1 - Bureau of Land Management, Department of the Interior 
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Part 161 - The Federal Range Code for Grazing Districts 


SPECIAL RULE TO ESTABLISH PRIORITY PERIOD FOR DETERMIN- 
ING DEPENDENCY BY USE OF BASE PROPERTIES UTILIZING CER- 
TAIN FEDERAL RANGE IN MALTA GRAZING DISTRICT (MONTANA 
NO. 1). 


ane 12, 1956 
Pursuant to the delegation of authority from the Secretary of the 
Interior conveyed by Departmental Order No. 2583, of August 16, 1950, 
and in accordance withthe provision of 43 CFR 161.16, notice is hereby 
given as follows: ! 
Upon recommendation of the advisory board of the Malta Graz- 
ing District (Montana No. 1), anda factual showing of its necessity 


having been made by the State Supervisor, concurred in by the Area 


Administrator, a special rule is hereby prescribed for the purpose of 
classifying and determining the dependency by use of base properties 
utilizing certain Federal range in Montana Grazing District No. 1. 
These Federal range lands were formerly administered by Montana 
Cooperative State Grazing Districts under an agreement, ‘with the Bu- 
reau of Land Management, and are now being administered directly by 
the Bureau. 

As applied to the lands described below, the provisions of 
161.2(k) of the Federal Range Code (43 CFR 161.2(k), are modified to 
read as follows: 

161.2 Definitions, * * * 

(k) (1)(i) "Land dependent by use" means forage land other than 
Federal range of such character that the conduct of an economic live- 
stock operation requires the use of some part of the Federal range des- 
cribed below in connection with it and which in the “priority period" 
was used as a part of an established, permanent and continuing live- 
stock operation during each year of such priority period in connection 
with such Federal range. 

(ii) The priority period shall be the five-year period immediately 
preceding January 1, 1953. 

(2) (i) Base lands shall be considered as "dependent by use" 
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(class 1) only where and to the extent that during each year of such 
priority period licenses for use of the Federal range in connection 
therewith were issued under the rules and regulations of the Montana 
Cooperative State Grazing Districts. 
(ii) No lands shall be considered as "dependent by use" unless 
offered as base property in an application to the Bureau of Land Man- 


agement for a grazing license or permit within one year from the effec- 


tive date of this notice. 

(3) The extent to which grazing licenses or permits will be 
granted on the basis of dependency by use of land shall be governed by 
the following: 

(i) It shall not exceed the average annual amount of forage cus- 
tomarily and properly utilized by the livestock operation, computed 
on the basis of the full five years of the priority period, on that part of 
the public land which at the time of the issuance of the license or per- 
mits is Federal range. 

(ii) It shall not exceed the amount of forage needed for the 
proper support of the number of livestock creating such dependency by 
use which is available on the base property during the minimum period 
established under 161.4. 

The grazing privileges which may be granted hereunder shall 
not exceed the amounts determined under Subdivision (i) or (ii) of this 
subparagraph, whichever is the lesser. Where the base property pro- 
vides forage in excess of that necessary for the proper support of the 
number of livestock used in creating the dependency by use (class 1) the 
base property, to the extent of such excess forage capacity, may be 
treated as dependent by location (class 2) if so qualified. 

(iii) Whenever the dependency by use of two or more base 
properties was created by the use of all or part of the same Federal 
range, during the same, or at different seasons of the year, by two or 
more livestock operations, the relative dependency by use of each of 
the base properties shall be proportionate to the average annual use 
actually and properly made of the Federal range during the priority 
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period by each of the livestock operations. 


WADE McNEIL ET AL : EXHIBIT B 
A - 27439 Decided Nov. 19, 1957 
Administrative Procedure Act: Rule Making--Grazing Permits and 


Licenses: 

Special District Rules 
The provisions of Section 4 of the Administrative Procedure Act relat- 
ing to rule making do not apply to a special rule issued under the Fed- 
eral Range Code and applicable to the range in a particular district 
because the rule involves use of the Federal range which is public 
property, and matters relating to public property are expressly ex- 
cepted from the provisions governing rule making in section 4 of the 
Administrative Procedure Act. 

Grazing Permits and Licenses: Special District Rules. 

The Federal Range Code provides that where local conditions in 
a district make necessary the adoption of a special rule on any of the 
matters in the range code, such a rule may be adopted for a particular 
district, and where a special rule is adopted which provides that a dif- 
ferent priority period shall be used than the period provided in the code, 
and there are persuasive reasons in support of the adoption of such a 
rule, the award of grazing privileges in the district may be made in 
accordance with the special rule, there being no statutory requirement 
that any priority period be used in determining preferences in the issu- 
ance of grazing permits. ; 


UNITED STATES DEPARTMENT OF THE INTERIOR 
A-27439 OFFICE OF THE SECRETARY 
Washington 25, D.C. | November 19, 1957 


Wade McNeil et at.t/ : Montana Grazing District No. 1 


i7 Intervenors in this proceeding are B. E. Barrett, Archie Carberry, 
Earl Shores, John and Martin Matovich, T.R. Wilson, Town Brothers, 
and Charles H. McChesney. 
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: Appeal from decision of hearing 
examiner; case remanded 


: Affirmed. 

APPEAL FROM THE BUREAU OF LAND MANAGEMENT 

Wade McNeil has appealed to the Secretary of the Interior from 
a decision of November 6, 1956, by the Director of the Bureau of Land 
Management involving the award of grazing privileges and use of the 
Federal range in Montana Grazing District No. 1 under the Taylor 
Grazing Act (43 U.S.C. , 1952 ed. , sec. 315 et seq.). 

Montana Grazing District No. 1 was established by an order of 
July 11, 1935, of the Secretary of the Interior. With the exception of 
lands in Montana, grazing districts under the Taylor Grazing Act were 
generally established by the Department in areas in which the land con- 
sisted predominently of public domain. In Montana, public lands, State 
lands, county tax default lands, deserted homestead lands, and Reset- 
tlement Administration lands were so extensively intermingled that 
administration of the public domain in a number of grazing districts was 
not feasible unless it was coordinated and unified with the administra- 
tion of lands owned by various units of the Federal and State Govern- 
ments. For many years nonprofit, cooperative Montana State grazing 
associations, or cooperative State grazing districts have been author- 
ized to lease privately owned, State, and. county lands and to apportion 


the grazing privileges thereon to their members (Revised Codes of 
Montana (Anno.), 1935, secs. 7364. 7-7364.29; Revised Codes of Mon- 
tana, 1947, secs. 46-2301-46-2332). In a number of instances where 
State districts were within the boundaries of Taylor Act districts, the 
Secretary of the Interior entered into cooperative agreements with the 


State grazing associations, giving the State associations control of the 
Federal lands, under the supervision of the Division of Grazing (pre- 
decessor of the Bureau of Land Management in the administration of 
the Federal range within grazing districts), in order better to regulate 
the use and occupancy of the Federal lands and to permit a coordinated 
use of all of the lands in the 
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district. 2/ 
Grazing license applications for use of the range in Montana 

Grazing District No. 1 during the 1935-1936 grazing season were filed 
with the Grazing Service, but between April 9, 1936, and November 24, 
1952, all of the Federal range lands in this district were administered 
by the South Phillips Cooperative State Grazing District under a coop- 
erative agreement between the Secretary of the Interior and the South 
Phillips district.2/ 
Secretary would issue to the State district an annual license or term 


The agreement provided in pertinent part that the 


permit for grazing privileges which could be used on the Federal range 
in the State district by the licensees or permittees. The State district 
agreed to estimate and, with the approval of the Secretary or his 


authorized representative, fix the carrying capacity of the Federal 


range and State district lands, determine the numbers and kinds of 
livestock to be grazed thereon, and fix the seasons of use. The State 
district also agreed to issue licenses or permits to graze on all range 
lands subject to the agreement according to the by-laws of the State 
district, with a proviso that the State district was required to grant 
grazing privileges to all applicants living within or near the district who 
were certified to the district by the regional grazier as being entitled to 


2/ See memorandum "Legal Problems in Grazing Regulation” accom- 
panying Secretary's letter of Nov. 14, 1936, to the Chairman, Great 
Plains Committee, Rural Electrification Administration. 

3/ The agreement was originally for 5 years. It was in effect contin- 
ued by a new agreement executed on November 24, 1942, effective for 
10 years. The record does not contain a copy of the 5-year agreement, 
but the terms of that agreement were similar to those of the 1942 
agreement. Transcript of Hearing, May 4-8, 10, 1954, at Malta, Mon- 
tana, on the appeal of Wade McNeil from the decision of March 27, 
1953, by the area manager, Bureau of Land Management, Malta, Dp. 4. 
(Page numbers hereafter refer to the transcript of this hearing unless 
otherwise noted.) 

See forms for cooperative agreements to be used in entering into 
contracts with the State grazing associations under section 3 of the 
Taylor Grazing Act, and special covenants for incorporation in the 
general form of cooperative agreements with State grazing associations 
in the State of Montana, approved March 16, 1936, by the Secretary of 
the Interior. 
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the use of the Federal range for grazing. Special covenants in the 
agreement included provisions that the rules and regulations and the 
by-laws of the State district were to govern in the administration of the 
lands in the State district so far as they did not deny to any qualified 
applicant within or near the State district any rights or privileges to 
which he might be entitled under the Taylor Act and the Federal Range 
Code. On Nobember 24, 1952, the cooperative agreement between the 
South Phillips district and the United States terminated, and since that 
date the lands here under consideration have been administered directly 
by the Bureau. 

For a number of years after establishment of Montana Grazing 
District No. 1, the demand for grazing privileges on the range within 
the district was not great, but gradually many operators increased 
their numbers of livestock, and, in recent years, the demand for Fed- 
eral range privileges has exceeded the amount of range available. In 
an attempt to satisfy the requests of livestock operators in the area, 
the South Phillips district awarded range privileges on a basis which 
does not appear in the record, but which was not in accordance with 
the requirements of the Federal Range Code. (Tr. 15-66; 78-90; 273- 
278; 291-295; 424-426; 441-445; 449; 452-455; 465-466. Note 13e of — 


hearing examiner's decision and Transcript of Hearing (May 4 and 5, 

_ 1953) in Wade McNeil v. Leland E. Fallon et al. , Civil No. 1494, in the 
United States District Court, District of Montana, Havre Division, pp. 
22-31.) Consequently, when the Bureau resumed administration of these 
lands in 1952, it was confronted with a situation in which livestock 
operators had been awarded grazing privileges on the Federal range 


over a period of many years, during which time they had built up busi- 
nesses which required use of the range if they were to continue in exis- 
tence. However, these livestock operations were developed on a basis 
of use of the Federal range which does not conform with the require- 
ments of the range code. 

In awarding grazing privileges for the 1953 season, the Bureau 
tried to work out a method which would least upset the recognized range 
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operations, and at the same time allow privileges in conformity with 
the requirements of the act and the code. (Tr. 5) The district manager 
testified at the hearing on these appeals that the advisory board con- 
sidered whether to try to go back to the priority period of 1929-1934 in 
determining grazing privileges, but since it seemed practically impos- 


sible, because of lack of records, to obtain accurate information as a 


basis for fairly awarding privileges to operators who had been using 
this range for many years, the Bureau relied, in granting 1953 licenses, 
primarily on preferences recognized by the South Phillips district (Tr. 
90-91; see tr. 16, 78-86). The issuance of licenses by the Bureau in 
1953 was based, SO far as possible, on recognized certified prefer- 
ences, i.e., privileges of individual applicants certified by the Bureau 
to the South Phillips district during the years the South Phillips district 
administered the land (Tr. 16, 36, 76, 78). However, officials of the 
Bureau did not know how class 1 preferences which had been certified 
were determined or whether the certified privileges had a relationship 
to use of the range by an applicant during the priority period (Tr. 35, 
54, 78, 82). The determination of class 2 privileges by the Bureau for 
the 1953 season was based upon use for the 4 highest years of the 5-year 
period prior to 1952, and temporary use which had been allowed by the 
South Phillips district was recognized by the Bureau in varying amounts 
in granting 1953 licenses (Tr. 16, 25-26, 61, 86, 710). 

Mr. McNeil, the appellant in this proceeding, filed an applica- 
tion with the area manager of the Bureau at Malta for grazing privileges 
during the 1953 grazing season. In his application, the appellant 

The Secretary for the South Phillips District, between January 
7948 and May 1954, corroborated this testimony regarding the lack of 
records (Tr. 466-467, 479-480). 

Information in other departmental files indicates that there are 
practically no records of basic data necessary for determining grazing 
privileges in this area nor records of the administration of the district 
from the time it was organized until January 1948 (see report of Octo- 
ber 17, 1952 by Assistant Regional Chief of Range and Forest Manage- 
ment, Region III, and the Secretary-of the Montana Grass Conservation 


Commission of Conclusions and Recommendations on the South Phillips 
District). 
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requested grazing privileges amounting to 2,380 AUM's on the individual 
allotment of 20 sections which he used in 1952 and on 3 1/2 additional 
sections of range. On March 27, 1953, the area manager allowed ap- 
pellant's application to the extent of approximately 1,623 AUM's on 
about 19 sections of the Federal range which the appellant had used 
during 1952, and rejected the application for grazing additional numbers. 
The decision of March 27, 1953, also denied the application for addi- 
tional range and a part of the range which the appellant had used in 1952 
was required to be shared with two other operators in the area. Mr. 


McNeil appealed to a hearing examiner from this Gecision”/ and from a 


5/ The appellant has had exclusive use of the entire area which he 
used in 1952 pending determination of this appeal. Since 1947, the area 
referred to as the McNeil allotment (Pastures A, B, C, andD, as 
represented by Bureau's map, Exhibit 2, at the hearing) has been com- 
pletely enclosed by fences. In 1948 the South Phillips district allotted 
the use of Pasture D to intervenor B. E. Barrett; Mr. McNeil appealed 
from the action of the board to the Montana State Grass Conservation 
Commission. The Commission sustained the action of the local board 
and in addition reclassified the class 2 rights of Mr. McNeil as tem- 
porary under Montana statutes. Mr. McNeil appealed from this deci- 
sion to the District Court of the Seventeenth Judicial District of the 
State of Montana in and for the County of Phillips. On June 18, 1951, 
the District Court restored to Mr. McNeil the use of Pasture D, found 
that Mr. McNeil! was entitled to the use of all Pastures A, B, C, and 

D for so long as he ran approximately the same number of cattle as he 
then ran, and so long as he had sufficient commensurate property, and 
that he was entitled to grazing privileges for 282 animal units. On 

May 13, 1953, after the Bureau granted to two of the intervenors in 
this proceeding privileges to graze certain cattle in common with 

Mr. McNeil's cattle in Pasture C, Mr. McNeil was granted a prelimi- 
nary injunction by the United States District Court for the State of Mon- 
tana under which the intervenors the Bureau's area manager, the Re- 
gional Administrator, Region III, and the Secretary of the Interior were 
réstrained, pending the determination of this appeal, from interfering 
with the use by Mr. McNeil of all of Pastures A, B, C, and D. This 
action was based upon the provision in the range code (formerly 43 CFR 
161.9(j) now 161.10(i) (1956 Supp.) that an appeal shall suspend the 
effect of an order appealed from pending the decision on appeal unless 
the public interest requires otherwise in which event the decision may 
be made effective in the manner prescribed by the regulation. 
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decision of March 11, 1954, by the area manager which rejected in 
part the appellant's application for grazing privileges during 1954. A 
hearing on these appeals was held before a hearing examiner on May 4, 
5, 6, 7, 8and10, 1954 at Malta, Montana, at which the Bureau was 
represented by the regional counsel and the appellant and intervenors 
(listed in note 1) were represented by counsel. : 

The examiner formulated three issues to be determined at the 
hearing, namely: (1) the extent of the appellant's class 1 range privi- 
leges under the code and the act; (2) the extent, if any, of the appellant's 
class 2 range privileges; and (3) the area of appellant's Federal range 
use. The Bureau contended that Mr. McNeil was entitled to no more 
grazing privileges than the amount of certified class 1 privileges, as 
established by the South Phillips district, plus a proportionate share 
of privileges available in the district above recognized class 1 demand. 
Testimony and argument were submitted in support of the appellant's 
position that he was entitled to exclusive use of the area of the range 
which had been allotted to him during the 1952 grazing season by the 
South Phillips district; that other users of the range in this area had 
been awarded privileges to which they were not entitled under the range 
code; and that the carrying capacity of the range in the appellant's allot- 
ment, as determined by range surveys made in 1952 and 1953 by range 
conservationists of the Bureau, was too high. 

In a decision of January 19, 1955, the examiner held that the 
appellant was not entitled to any particular portion of the Federal range, 
and that the only question to be decided was whether the allotted area 
provided sufficient forage to satisfy the appellant's licensed livestock. 
After considering the extensive testimony at the hearing concerning the 
carrying capacity of this range, the examiner concluded that the range 
surveys of 1952 and1953, made by qualified Bureau employees, ap- 
proximated the actual carrying capacity of the range and were properly 
used as the basis for allotting the range in the area. 7 

The examiner found that the appellant has commensurate base 


property adequate to support 439 animal units for 4 months each year 
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(the range in the area is classified for use 8 months). Since December 
1944, when the South Phillips State Grazing District list of privileges 
was approved or certified by the Bureau of Land Management, the 
Bureau acknowledged that the appellant had established class 1 grazing 
privileges in the amount of 1,376 AUM's (172 animal units). The exa- 
miner found, however, that the Bureau's recognition of the appellant's 
class 1 rights was erroneous. The examiner's decision held that the 
appellant is entitled to class 1 grazing privileges of not more than 90 
animal units or 720 animal unit months of feed under the provisions of 
the range code because of his ownership or control and use of the de- 
pendent base property during the priority period; that as the appellant 
owns or controls base property with commensurability in excess of 
that needed to support his class 1 grazing privileges, he is entitled to 
share in class 2 privileges in an amount to be determined by the area 
manager on an equitable basis. The examiner held further that the 
appellant is entitled to an area of Federal range for his use, sufficient 
to produce forage to satisfy his demand on that range, or to share in 
common with others an area which produces sufficient forage to satisfy 
the demand of all the common users. The examiner remanded the case 
for further action by the area manager in conformity with the decision. 

The Director's decision on Mr. McNeil's appeal from the hear- 
ing examiner's decision affirmed the examiner's ruling that the appel- 
lant was not entitled to use any particular portion of the Federal range 
and the examiner's ruling that the range surveys of 1952 and 1953 were 
properly used as a basis for allotting the range in the area and that the 
carrying capacity of the range allotted to the appellant was accurately 


reflected by these surveys. The Director's decision held further that 


the other issues raised on appeal were moot because on June 19, 1956, 
a special rule governing the determination of grazing privileges was 
adopted for this area which made it unnecessary to decide any questions 
regarding the correctness of past awards of grazing privileges to the 
appellant. 

The special rule (21 F. R. 4292), issued by the Director in 
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accordance with 43 CFR, 1956 Supp. 161.16, states that it was recom- 
mended by the advisory board of Malta Grazing District (Montana No. 
1), that a factual showing of its necessity was made by the State Super- 
visor and concurred in by the Area Administrator. The rule provides 
that in determining dependency by use of base properties in this 
area, the priority period shall be the 5-year period immediately pre- 
ceding January 1, 1953, and that base lands are dependent by use 
(class 1) to the extent that during each year of the priority period licen- 
ses for use of the Federal range in connection therewith were issued 
under the rules and regulations of the Montana Cooperative State 
Grazing Districts. These provisions of the special rule are distinctly 
different from the corresponding provisions of the range code (43 CFR, 
1956 Supp. , 161.2(k)) which provide in pertinent part that: 

(1) "Land dependent by use' means forage land other 
than Federal range of such character that the conduct of an 
economic livestock operation requires the use of the Federal 
range in connection with it and which, in the ‘priority period’ , 
was used as a part of an established, permanent and continuing 
livestock operation for any two consecutive years or for any 
three years of such priority period in connection with substan- 
tially the same part of the public domain, now part of the 
Federal range. The priority period shall be the five-year 
period immediately preceding June 28, 1934, except that if such 
Federal range was placed within a grazing district after June 
28, 1938, or added to an existing grazing district by boundary 
modification after the latter date, the priority period shall be 
the five years immediately preceding the date of the order es- 


tablishing such district or effecting such additions, as the case 


may be. 
'(2) No land shall be considered as dependent by use 

unless offered as base property in an application for a grazing 

license or permit within one year after the date when the Federal 


range used in creating the dependency by use first became a part 
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of the grazing district, except that if the Federal range used in 
creating the dependency by use became a part of a grazing 
district prior to June 28, 1938, such base property shall not be 
considered as dependent by use unless offered in an application 
for a grazing license or permit filed prior to said date. * * *" 
On this appeal to the Secretary from the Director's decision, the 
appellant contends that the adoption of the special rule was invalid, and 
that he is entitled to a decision on the merits of the examiner's decision. 
The only reason for deciding, on this appeal, questions raised by the 
appellant regarding the examiner's decision on the extent.of the class 
1 privileges to which the appellant was entitled during the 1953 and 
1954 grazing seasons would be in order to establish what those privi- 
leges should be in -future grazing seasons. If the regulatory provi- 
sions for determining prospective use have changed, there is, in this 
case, no point in deciding how the privileges should have been deter- 


mined in the past.o/ Accordingly, the first question to be decided on 


this appeal is whether the special rule for determining grazing privi- 
leges in this district provides for the award of grazing privileges in an 
authorized and reasonable manner. 

The appellant contends that the special rule is invalid because 
it was not first published as a proposed rule in accordance with sec- 
tion 4 of the Administrative Procedure Act (5 U.S.C., 1952 ec., sec. 
1003). The requirements of general notice of proposed rule making 
in section 4 are not applicable to the special rule here under considera- 
tion because the rule relates to the Federal range, which is public 
property, and matters relating to public property are expressly ex- 
cepted from the requirements of section 4 by the introductory paragraph 
of the section. 
67 _As pointed out in footnote 5, the appellant has enjoyed up to now the 
grazing privileges exercised by him in 1952. Thus, up to now, he has 
not been hurt by the decision of the examiner. The determinations 


made in this decision will apply only to future grazing seasons as to 
which he has no vested rights. 
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The appellant's next assertion that the adoption of the special 


rule is contrary to all principles of administrative rule making is also 
not meritorious. Section 2 of the Taylor Grazing Act expressly author- 
izes the Secretary to issue rules and regulations and to do any and all 
things necessary to accomplish the purposes of the act, including pro- 
viding for the orderly use, improvement, and development of the range. 
The adoption of a special rule which departs from the general provi- 
sions of the Federal Range Code where unusual local conditions require 
such a rule to assure the proper administration and the orderly use of 
the range is a reasonable exercise of the rule making power. The de- 
partmental regulations (43 CFR, Part 161) governing use of the range 
and the granting of grazing privileges thereon, which comprise the 
Federal Range Code, have been revised from time to time since the 
enactment of the Taylor Grazing Act, but from 1935 one of the regula- 
tions has expressly authorized modification of any of the matters in the 
range code by the adoption of special rules for particular districts to 
permit flexibility of administration and accommodation to local customs 
and conditions. | 


77 The regulation governing special rules for grazing districts now in 
effect and in effect when the special rule was adopted (43 CFF, 1956 
Supp. , 161.16) provides that: 


"Whenever it appears to a state supervisor that after consider- 
ing the recommendation of the district advisory board that local 
conditions in any district make necessary the adoption of a 
special rule on any of the matters in this part in order better to 

achieve an administration consistent with the purposes of the 
act, he may, with the concurrence of the Area Administrator, 
recommend such a rule, supported by a factual showing of its 
necessity , for the approval of the Director. Such rule, if ap- 
proved, shall be published in the Federal Register. vs 


Prior to January 22, 1956, when the current regulation became 
effective,the regulation (43 CFR 161. 15) governing special rules for 
grazing districts provided: 


"Whenever it appears to an area administrator that local condi- 
tions in any district in his area make necessary the application 
of a special rule on any of the matters in the Federal Range Code 
for Grazing Districts in order better to achieve an administra- 
tion consistent with the purposes of the act, he (continued p. 26) 
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The record in this case contains substantial evidence that the 
orderly use of this range requires consideration of factors which are 
peculiar to the Malta Grazing District. Among these factors are the 
lack of record information required to administer the lands in accord- 
ance with the provisions of the code, the fact that the code was not fol- 
lowed in awarding grazing privileges in the area between 1936 and 
1952; and the fact that livestock operators in the district are dependent 
upon use of thezrange to continue their operations which were developed 
in reliance upon awards of grazing privileges by the South Phillips 
district. The adoption of the special rule to govern the future award 
of privileges in this area is a way of trying to carry out the purposes 
and provisions of the act in a manner which recognizes the particular 
circumstances existing in the Montana grazing district. 

In administering the provisions of the Taylor Grazing Act which 
permit use of the Federal range in grazing districts by livestock opera- 
tors, the Department has attempted to conserve the public domain, to 
stabilize the livestock industry, and to make a fair distribution of range 
privileges to those persons engaged in the livestock business who are 
owners of commensurate property which is dependent on the public 
domain for proper use. Section 3 of the act provides that preference 
shall be given, in the issuance of grazing permits, to those persons 


within or near grazing districts who are landowners engaged in the live- 


stock business, bona fide occupants or settlers, or owners of water or 
water rights. Preference is to be measured by the amount of range 
which is necessary to enable the applicant to make proper use of the 


t ontinued from p. 25 
may recommend such a rule, supported by a factual showing of 
its necessity, to the Secretary of the Interior for approval." 


A regulation substantially idential with the 1954 provision has been a 
part of the range! code since March 16, 1938 (see 43 CFR, 1940 ed., 
501.15, renumbered 161.15, Circular 1630, December 11, 1946 (11 
F.R. 14496)). Rules for the Administration of Grazing Districts, 
approved March 2, 1936 and May 31, 1935, contained general provi- 
sions authorizing special rules of range practice for local districts 
upon approval by the Secretary of the Interior. 
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lands, water, or water rights owned, occupied, or leased by him. 
If there are insufficient grazing privileges to satisfy the needs of all 
those in the preferential class, that is, of all persons having dependent 
commensurate property, departmental regulations provide that appli- 
cants who have a priority of use in such range (use during a priority 
period set by regulation) are to be given an additional preference over 
applicants with dependent commensurate property which ms not had 
priority of use. ; 

The appellant objects principally to that portion of the special 
rule which changes the priority period, upon which preference in the 
award of grazing privileges is based, from the 1929-1934 period to the 
5 year period immediately prior to 1953. He asserts that such a change 
is contrary to the preference right provisions of the act. Although the 
definition in the range code of "land dependent by use” now in effect 
adopts (with the exception of land added to a grazing district after June 
28, 1938) the 5-year period immediately preceding June 28, 1934, as 
the priority period in determining who is entitled to preference in the 
issuance of grazing permits, there is nothing in the Taylor Grazing Act 
which requires that any priority period whatsoever be used as acri- 
terion in determining whether an applicant is a qualified preference 
right applicant--i.e. , whether he is one of the persons within or near 
a district who are "landowners engaged in the livestock business, bona 
fide occupants or settlers, or owners of water or water rights. " The 
only time restriction in section 3 of the statute which is related to the 
issuance of preference permits is the provision that before July 1935, 
preference might not be given to persons whose rights in dependent 
property were acquired during the year 1934. Inasmuch as the Taylor 
Grazing Act became law on June 28, 1934, any notion of priority of use 
during the early years of the administration of the act necessarily re- 
ferred to use of the range before 1934. However, the statute itself 
does not require that prior use be recognized as one of the factors 
in determining the preference to be given landowners, occupants , or 


settlers or owners of water or water rights within or near a district to 
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the extent necessary to permit the proper use of such lands, water or 
water rights. Infact, at one time, the Grazing Service questioned 
whether prior use of the range was a factor which was a valid basis 
for distinguishing between preference right applicants under the act 
(Solicitor's opinion, 561.D. 62 (1937)). Since 1936, departmental 
regulations have'provided for one or more ways of altering the priority 
period in special circumstances such as may arise by modification of 
district boundaries or as a result of local conditions which make varia- 
tion from the 1929-1934 period desirable ,°/ and if a new grazing 
district were established this year, the priority period would not be 
the 5-year period from 1929-1934, but rather the 5 years immediately 
preceding the date of the order establishing the district. Such regu- 
latory provisions are patently inconsistent with a statutory requirement 
that a particular priority period be recognized in awarding preference 
87 Rules, approved May 31, 1935, governing issuance of grazing li- 


censes, defined "prior use" as: 


"use of the public land range according to local custom for 


grazing livestock prior to the year 1935. Recent use and 
consecutive use shall be given consideration in rating pri- 
orities." 


Rules of March 2, 1936, governing grazing on public lands defined 
"priority of use" as: 


"such use of the public range before June 28, 1934, as local 
custom recognized and acknowledged as a proper use of 
both the public range and the lands or water used in connec- 
tion therewith." 


The 1936 rules also authorized boards of district advisors for each of 
the grazing districts to make recommendations with regard to various 
matters, among them, the date before which the range must have been 
used by an applicant in order to constitute priority of use. 


Rules for the administration of grazing districts, as amended 
June 14, 1937, authorized regional graziers to recommend a different 
period of use asia standard for the establishment of groups than that 
provided for by general rule, if the general rule were not suited to 
local conditions and would not permit an effective and orderly admin- 
istration of the act (see Joseph F. Livingston et al., 561.D. 92 (1937) 
and ibid. , p. 305). See 43 CFR, 1956 Supp. , 161.2(k) (1) and (2) and 
162.16, quoted above, and corresponding provisions of the range code 
in prior editions of 43 CFR. 
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right privileges. Accordingly, the appellant's contention that the 
special rule conflicts with the purposes of the Taylor Grazing Act be- 
cause, under the act, the appellant is entitled as a matter of right to 
privileges as against persons who did not use the range during the 
period 1929-1934 cannot be sustained. It may be noted that Red Canyon 
Sheep Co., et al v. Ickes, 98 F. 2d 308 (D.C. Cir. 1938), upon which 
the appellant mainly relies in support of this contention, expressly 
recognizes that regulations issued pursuant to the act determine, in 
part, the qualifications of those persons who are entitled to preference 
in the issuance of permits under section 3 for use of the Federal 
range. 2/ : 

An indirect consideration further reenforces the conclusion that 
the special rule does not conflict with the provisions of the Taylor 
Grazing Act--i.e., the same result as that which is intended by the 
adoption of the special rule could be accomplished by modifying the 
boundaries of Montana Grazing District No. 1, as authorized by section 
1 of the act, and then establishing a new district, consisting of the 
lands in the Malta Grazing District which are within the operation of 


the special rule. If this action were taken, the priority period for 


9/7 The decision states (at pp. 313-314) that Congress intended under 
the Taylor Grazing Act that "livestock owners, who, with their flocks, 
have been for a substantial period of time bona fide occupants of cer- 
tain parts of the public domain, and who are able to make the most 
economic and beneficial use thereof because of their ownership of 
lands, water rights, or other necessary facilities, and who can thus 
bring themselves within a preferred class under the regulations by 
which the Secretary of the Interior is authorized to implement in more 
detail the general policy of the Act, are entitled to grazing permits 
not exceeding ten years in duration, should the Secretary create a 
grazing district including that portion of the range which such livestock 
owners have been occupying. * * *" and 


"x & * if the Secretary determines to set upa grazing district in- 
cluding lands upon which grazing has been going on, then those who 
have been grazing their livestock upon these lands and who bring them- 
selves within a preferred class set up by the statute and regulations 
are entitled as of right to permits as against others who do not possess 
the same facilities for economic and beneficial use of the range. * * *" 
(Emphasis added.) 
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determining preference in the issuance of grazing permits would be 
the 5-year period immediately preceding the establishment of the new 
district without the adoption of a special rule to that effect (43 CFR, 
1956 Supp. , 161.2(k)(1), quoted above). Accordingly, it is concluded 
that neither the statute nor the regulations issued pursuant to it sup- 
port the appellant's contention that he is entitled to statutory prefer- 
ence in the award of grazing privileges over persons who might have 
no priority of use if the priority period of 1929-1934 were used to 
determine preference. 

The persons within or near a district who are entitled to pre- 
ference in the issuance of grazing permits change over a period of 
time with changes in the ownership and occupancy of land, and it is 
probable that different persons will be entitled to a statutory preference 
if the 5 years preceding January 1, 1953, is used as a priority period, 
as provided by the special rule, than would be so entitled if 1929-1934 
is used as the priority period. Such a change by special rule is not 
made in the absence of persuasive reasons for supposing that the pur- 
poses of the act can be better achieved by using a special rule than by 
not doing so. There are such reasons in this case. It is reasonable 
to assume that adoption of the special rule will cause less disruption to 
livestock operations in the area than would occur if an attempt were 
made to adjudicate privileges on the basis of use of the area between 
1929 and 1934, and the Bureau believes that the adoption of the special 
rule will result in a more equitable distribution of grazing privileges 
in the district than would result if the 1929-1934 priority period were 
used. Moreover, there is substantial evidence that accurate and re- 
liable information necessary for a fair determination of grazing privi- 
leges if 1929-1934 period were used as a priority period is not avail- 
able. 22/ Finally, it may be noted that the record indicates that Mr. 


16/7 A number of extremely difficult questions relating to lack of 
record information might be mentioned, but one example is illustrative 
of the type of questions raised. Uncontradicted testimony at the hear- 
ing suggests that, with the exception of written applications which live- 
stock operators iin the district filed in 1935 with the (Continued p. 31) 
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McNeil will not be prejudiced by adoption of the special rule for deter- 
mining grazing privileges in the area. 

For these reasons, it is concluded that the special rule approved 
June 19, 1956, for the Malta Grazing District is not invalid and is a 
proper method for determining grazing privileges in the district. Ac- 
cordingly, the Director's decision that Mr. McNeil's appeal from that 
portion of the examiner's decision concerning the extent of grazing 
privileges to which the appellant is entitled is moot because of the 
adoption of the special rule, is correct. 


Two other questions raised on appeal also require considera- 


tion, First, the assertion that the appellant is entitled 

to exclusive use of the range which was allotted to him in 1952 is in- 
correct. An applicant for grazing privileges is not entitled to graze 
on a particular area of public land solely because ha has used the area 
over a long period of time (M. P. Depaoli and Sons, A-25978 March 
29, 1951). Secondly, the conclusions by the examiner and the Director 
that the carrying capacity of the range here involved, as determined 
by range surveys of 1952 and 1953 by Bureau range conservationists, 
was properly used as the basis for allotment of this range were proper. 
A careful review of lengthy testimony and the other evidence at the 
hearing on this question gives no indication of unfairness or discrimi- 


0 ontinued from p. 30 
Bureau, written applications listing base property were not filed before 
the spring of 1944 and between 1936 and 1944 or 1945 grazing privileges 
were granted by the South Phillips district to some extent on the basis 
of oral requests and statements (Tr. 291-293; see 426, 451, 455). 
Such a practice raises a serious question as to whether most property 
in the area may have lost priority under the code because of the regu- 
latory provision that failure to offer a base property in an application 
for license or permit for any 2 consecutive years results in loss of 
dependency by use of priority of such base property (43 CFR 501. 6(9) 
(approved September 23, 1942, 7 F.R. 7685), now amended and re- 
numbered A-25772 (January 12, 1951), holding that under the range 
code of March 16, 1938, grazing privileges on the Federal range could 
be granted only if a properly supported application had been filed for 
such privileges, and canceling a grazing permit to the extent that it 
awarded privileges not included in such an application. — 
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nation or other reason for doubting the approximate accuracy of the 
Bureau's determination of carrying capacity, and in the absence of 
such evidence, that capacity, as determined by examination of the 
lands by qualified conservationists is accepted as correct. (Fine 
Sheep Co., 58 I.D. 686, 691-693 (1944)). 

Therefore, pursuant to the authority delegated to the Solicitor 
by the Secretary of the Interior (sec. 23, Order No. 2509, as revised; 
17 F.R. 6794), the decision of the Director, Bureau of Land Manage- 
ment, is affirmed. 

Solicitor 


[ Filed May 15, 1958] 


ANSWER 
First Defense 
The complaint fails to state a claim upon which relief can be 
granted. 
Second Defense 
The United States, a sovereign not amenable to suit, is an in- 
dispensable party defendant. 
Third Defense 
I 
Defendant admits that the amount in controversy exceeds 
$3,000.00 The remaining allegations in paragraph I of the complaint 
are conclusions of law that require no answer. 
0 
Defendant is without information sufficient to form a belief rela- 
tive to the truth or falsity of the allegations in paragraph II. 
pant 
Defendant admits the allegations in the first sentence in para- 
graph Ii. 
IV 
The allegations in paragraph IV are conclusions of law that 
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require no answer. 
Vv 
Defendant denies the allegations in paragraph V. 
VI 
Defendant admits the allegations in paragraph VI. 
va 
The first two sentences in paragraph VII are paraphrases of 
provisions of the Taylor Grazing Act and of the Range Code which 
speak for themselves. Defendant is without information as to the 
truth or falsity of the allegations in the third sentence in paragraph 
vil. 
vil 
With respect to paragraph VII, defendant admits the allegations 
in the second sentence of the first narrative paragraph. The regulations 
referred to in the first and second narrative paragraphs speak for 
themselves. Defendant denies the allegations in the third paragraph. 
2 Ix : 
With respect to paragraph IX, defendant admits that the public 
lands in Montana Grazing District No. 1 were from April 9, 1935, 
until November 24, 1952, committed to administration through the 
South Phillips Cooperative State Grazing District under a cooperative 
agreement between the Secretary of the Interior and the South Phillips 
District, and that from April 9, 1935, until November 24, 1952, plain- 
’ tiff was granted permits to graze varying numbers of animal units 
(ranging from 24 in 1940 to 282 in 1948 to 255 in 1951) on the public 
domain, but defendant denies that the determination of the contents of 
such permits was made by representatives of the Bureau of Land Man- 
agement. Defendant admits that plaintiff was assigned the use of 
certain public lands by the state grazing district , together with the 
right to fence such lands. Defendant denies that such rights were ex- 
clusive. Defendant denies the allegations in paragraph IX not herein 


specifically. admitted. 
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x 
Defendant is without information sufficient to form a belief with 
respect to the truth or falsity of the allegations in paragraph X. 
XI 
Defendant admits the allegations in paragraph XI, except the 
allegations in the seventh sentence to the effect that the examiner held 
that the record was not sufficient to determine the exact extent of the 


plaintiff's class one and class two rights, which allegation is denied. 


The examiner's decision expressly held that plaintiff's class one graz- 
ing privileges under the Federal Range Code could be no more than 90 
animal units and that the plaintiff was entitled to an equitable share of 
the forage available in the district for class two use. Defendant further 
says that adoption of the special rule was not a matter within the pur- 
view of 5 U.S.C. 1003 in that matters relating to public property are 
expressly excepted from the requirements of that section of the code. 
Pending determination of the appeal, i.e. , from 1953 to 1957, inclusive, 
plaintiff has had exclusive use of the entire area that he used in 1952. 
This result followed by operation of the provisions of 43 C.F.R. 161.10 
{i} formerly 43 @.F.R. 161.9(j)), which declare that an appeal shall 
suspend the effect of an order from which the appeal is taken. Conse- 
quently, no justiciable controversy is presented as to plaintiff's ri ght 
to annual grazing permits for any of the years prior to 1958. 
xi 

With respect to the allegations in paragraph XII, defendant admits 
that the special rule was applied to plaintiff's application for 1958 graz- 
ing privileges and that it was the intent of defendant's decision of Novem- 
ber 19, 1957, that the special rule should be so applied, that plaintiff 
was awarded a permit by the Range Manager for a lesser number of 
animal unit months (1,868) than requested in his application (3,512) and 
that this action was affirmed on appeal by the District Range Manager. 
On February 26, 1958, plaintiff noted an appeal to a hearing examiner. 
During the pendency of that appeal he has been granted a temporary 
right to graze 2,179 animal unit months. Defendant is without information 


35 
sufficient to form a belief with respect to the truth or falsity of the re- 
maining allegations in paragraph XI. : 
XI i 
Defendant denies the allegations in paragraph XII: 
xIV : 
Defendant denies the allegations in paragraph XIV. 
xv 
Defendant denies the allegations in paragraph XV. 
XVI 
Defendant denies the allegations in paragraph XVI. 
XVII : 

With respect to paragraph XVII, defendant admits that plaintiff 
has exhausted his administrative remedies in connection with his 
application for a permit for the years 1953 and 1954, but denies that 
plaintiff has exhausted his administrative remedies as to his applica- 
tion for 1958 grazing privileges. : 

WHEREFORE, defendant demands that the complaint be dis- 
missed and that he be awarded his costs. 


/s/ Perry W. Morton 
Assistant Attorney General 


/s/ Thos. L. McKevitt 
Attorney, Department of Justice 
x * * \ 


[ Certificate of Service] 


[ Filed March 25, 1959] 

This cause came on to be heard on plaintiff's Motion for a Pre- 
liminary Injunction, and the Court having considered the verified Com- 
plaint and the Affidavit of Wade McNeil in support of the Motion, the 
Court makes the following: 

FINDINGS OF FACT 
I. 


This is an action arising under the laws of the United States 
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relating to the management of the public lands of the United States 
under 43 U.S.C. 315. The Court has jurisdiction under 5 U.S.C. 
1009, and the amount in controversy, exclusive of interest and cost, 
exceeds the sum of $3,000.00. 

I. 

Pursuant to the Taylor Grazing Act, Title 43 U.S.C., Section 
315, the United States Department of the Interior, acting through the 
Bureau of Land Management, established Montana Grazing District 
Number 1, embracing public domain lands in Phillips County, Montana. 

Il. 

Plaintiff, Wade McNeil, is a resident of Phillips County, Mon- 
tana, with post office address at Regina, Montana, and is and at all 
times material hereto, has been the owner of base property within 
Montana Grazing District Number 1, and is and has been entitled to 
grazing preferences in Montana Grazing District Number 1. 

IV. 

That on November 24, 1942, a cooperative agreement was en- 
tered into between the then Secretary of the Interior and the South 
Phillips County Cooperative State Grazing District under which the 
public domain lands here involved were committed to the South Phillips 
County Cooperative State Grazing District for administration; that 
plaintiff, Wade McNeil, qualified as a preference user of said lands 
under the said Agreement, and that for the 1952 grazing season, he 


was granted, by the said South Phillips County Cooperative State Graz- 


ing District, exclusive grazing privileges on 20 sections of public 
lands in said Grazing District, known and designated in this section as 
Pastures A, B, C and D, said pastures being hereinafter more fully 
described. 

Vv. 

That in the spring of 1953, the then Secretary of the Interior, 
acting through the Bureau of Land Management, withdrew the public 
domain lands here involved and other federally owned iands in Montana 
Grazing District Number 1 from the agreement between the South 
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Phillips County Cooperative State Grazing District and the Secretary 
of the Interior mentioned above. Plaintiff duly filed with the Bureau 
of Land Management application for 1953 grazing permits on the same 
20 sections on which he had exclusive grazing privileges in 1952, to- 
gether with a request for grazing privileges on an additional three and 
one half sections of land, and grazing for permits sufficient to graze 
295 animal units for an eight months grazing season; that iby decision 
dated March 16, 1953, plaintiff, Wade McNeil's application was 
granted in part and rejected in part, and in addition, other users were 
granted grazing privileges in common with the plaintiff ona part of the 
fenced federal range in Pastures A, B, Cand D. In accordance with 
the procedure established under 43 C.F.R., Part 161, appeal was 
taken from the decision relating to plaintiff's application for grazing 
privileges for 1953. Final decision on that appeal was rendered by 
the defendant, whose decision was rendered on November 19, 1957. 
Complaint for Mandatory Injunction was filed by the plaintiff seeking 
review of the decision of the defendant. 

VI. 


Pending conclusion of the appeal procedure, the decision reduc- 
ing plaintiff's grazing rights in Pastures A, B, C and D has not been 
made effective, and plaintiff has continued to have exclusive use of said 


pastures and has been permitted to run the same number of animal 
units in said pastures as he grazed in 1952. The award of grazing 
privileges for 1958 which reduced plaintiff's grazing privileges below 
that enjoyed by the plaintiff in 1952 was not made effective by the defend- 
ant and plaintiff had exclusive use of the fenced pastures A, B, C and 
D for the 1958 grazing season and was permitted to run the same num- 
ber of animal units in 1958 as he grazed in 1952. 
vil. 

On February 20, 1959, defendant, acting through the District 
Range Manager of Montana Grazing District Number 1, Bureau of Land 
Management, reduced plaintiff's grazing privileges for the 1959 grazing 
season to 232 animal units and granted to another user the right to graze 


38 

in fenced pasture D, and made that Order immediately effective, and 
unless defendant is restrained he will make the Order reducing the 
number of animal units plaintiff may turn into the public domain in 
Montana Grazing District Number 1 on April 1, the beginning of the 
grazing season and will permit others to turn their cattle into fenced 
pasture D. That such action by the defendant will result in immediate, 
irreparable injury to the plaintiff. 

Vil. 

That the last uncontested status of the plaintiff, Wade McNeil, 
with respect to grazing privileges within the Montana Grazing District 
Number 1 was that which existed in the grazing season of 1952, under 
the licenses issued by the South Phillips County Cooperative State 
Grazing District under which plaintiff Wade McNeil was permitted to 
graze 282 animal units for the grazing season in said Pastures A, B, 
Cand D. That that status so far as the extent of grazing privileges 


and the exclusive use of said pastures, has continued through the 1958 


grazing season. 

From the foregoing Findings of Fact, the Court draws the fol- 

lowing 
CONCLUSIONS OF LAW 
I. 

That this Court has jurisdiction under the provisions of 5 U.S.C. 
1009(d) to issue its injunction to postpone the effective date of the Order 
of the defendant, acting through the District Manager, Montana Grazing 
District No. 1, Bureau of Land Management dated February 20, 1959, 
and to preserve the existing status pending conclusion of these review 
proceedings. 

Il. 

That an injunction should issue enjoining defendant, or any 
agent, representative, employee and successor and any other persons 
in active concert and participation with him, from making effective the 
said Order of February 20, 1959 insofar as it reduces plaintiff's grazing 
privileges as to number of livestock or as to exclusive use of fenced 
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Pastures A, B, C and D, Montana Grazing District Number 1 from 
those actually enjoyed by pbaintiff for the grazing season of 1958 until 
trial and decision of this cause. 
Now, therefore, it is ORDERED, ADJUDGED AND DECREED 
and this does order, adjudge and decree: 
I. 
That Fred A. Seaton, Individually and as Secretary of the In- 


terior, his agents, representatives, employees and successors, and 


all other persons in active concert and participation with him are, and 


they are hereby restrained and enjoined from permitting any person 
other than Wade McNeil to graze livestock in and upon those pastures 
referred to in the foregoing Findings of Fact and Conclusions of Law as 
Pastures A, B, C and D and which are more particularly described as 
the fenced pastures in Sections Twenty-eight (28), Twenty-nine (29), 
Thirty-two (32), and Thirty-three (33), Township Twenty-four (24) 
Range Thirty (30); Sections One (1), Twelve (12), Thirteen (13), and 
Twenty-four (24), Township Twenty-three (23), Range Twenty-nine (29); 
Sections Four (4), Five (5), Six (6), Seven (7), Eight (8), Nine (9), 
Fifteen (15), Sixteen (16), Seventeen (17), Eighteen (18), Nineteen (19), 
Twenty (20), Twenty-one (21), Twenty-eight (28) , Twenty-nine (29), 
Township Twenty-three (23), Range Thirty (30) as they now exist in 
Montana Grazing District Number 1, and they are further restrained 
and enjoined from interfering with the use of said pastures by plaintiff, 
Wade McNeil to the extent and in the manner in which he grazed live- 
stock in said pastures for the 1958 grazing season. 

Il. 

That plaintiff, Wade McNeil, be required to post a Surety Bond 
or cash security for the payment of such costs and damages as might 
be incurred or suffered by the defendant if found to have been wrongfully 
enjoined or restrained. . 

I. 

That this Order shall be effective from and after the date of this 

Order. 
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Dated at Washington, D.C. this 25th day of March, 1959. 
/s/ Charles F. McLaughlin 


eS 


[ Filed April 14, 1959] 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 

The defendant moves for summary judgment on the following 
grounds: 

1. The complaint fails to state a claim upon which relief can 
be granted. 

2. The United States, a sovereign not amenable to suit, is an 
indispensable party defendant. 

3. There is no genuine issue of fact and defendant is entitled 
to judgment as a matter of law. 

4. The Barrett estate is a necessary party defendant. 

In support of this motion, there are filed herewith: 

Exhibit A. The transcript of the testimony taken in the pro- 
ceedings before the Hearing Examiner (Vols. I, 1, MI, IV and V). 

Exhibit B. A certified copy of the opinion of the Hearing Exa- 
miner, dated January 19, 1955. 

Exhibit C. A certified copy of the decision of the Director, 
Bureau of Land Management, dated November 6, 1956. 

Exhibit D. A copy of the opinion of the Secretary of the Interior , 
dated November 19, 1957. 


/s/ Thos. L. McKevitt 
Attorney, Department of Justice 


Attorney for Defendant 


[ Certificate of Service] 


a 


41 
EXHIBIT A 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


May 4, 1954, 10:00 a.m. 
Phillips County Court House 
Malta, Montana 


The above matter came on for hearing pursuant to notice, at 
10:00 a.m. BEFORE 


DENT D. DALBY, Hearing Examiner, 222 $.W. Temple, Salt 
Lake City, Utah 


APPEARANCES 


Mr. Max Caplan, Regional Counsel, Bureau of Land Management, 
Billings, Montana 


Mr. Leif Erickson, 317 Power Block, Helena, Montana , for 
Appellant 


Mr. James T. Harrison, Malta, Montana, for Interveners 


Mr. Robert Hurly, Glasgow, Montana, for Intervener Charles 
H. McChesney (in conjunction with Mr. Harrison.) 


* * * * 
MR. LELAND E. FALLON 
called as a witness by the Bureau of Land Management, after being 
first duly sworn, testified as follows: 
DIRECT EXAMINATION 

BY MR. CAPLAN: 

Q. You may state your name, your address and your present 
position. A. Leland E. Fallon, District Manager, wane District 
No. 1. My home address is Malta, Montana. 

Q. The headquarters for that district is at Malta? A. Yes, 


Q. How long have you been employed with the Bureau of Land 
Management, Mr. Fallon? A. Since 1940 except for approximately 
three and a half years in the Navy. 

Q. As District Manager or let me interpose another question 


--how long have you been district manager here at Malta? A. Since 
October 1949. 
Q. Close to five years? A. Yes, sir. 
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Q. As district manager, would you for the record state briefly 
the nature of your present duties? A. The nature of my present duties 
is, Iam in charge of the Malta District, involving approximately two 
and a quarter million acres of Federal range, the issuance of licenses, 
permits and other functions of the Bureau of Land Management. 

Q. Would you state briefly the training and experience that you 
have had which qualifies you to perform these duties? A. I was born 
and raised on a ranch, in the livestock business, you might say, in 
Nevada and graduated from the University of Nevada. 

Q. What were your studies there? A. Range Management and 
related subjects. 


Q. And your major, did you receive a degree in that type of 


of work? A. Yes. 

Q. When was that? A. In1939. 

Q. And what was that? A. B.S. in agriculture. 

Q. Since that time would you outline your experience, the posi- 
tions which you have occupied? A. I first started with the Bureau as 
range examiner, making range surveys and assisting the district 
grazier, as they were called at that time, in the administration of 
grazing districts and I also worked for the Indian Service for about two 
years as forester and range manager of the Crow Indian Reservation 
and since 1948 I have been district manager. I was district manager 
at Lewistown during the year 1948, until I moved here in 1949 and since 
1949 I have been district manager here. 

Q. And as manager of this office and as district manager, you 
are the custodian of the records of your office? A. Yes, sir. 

Q. At the time that you came to this district as manager, the © 
public lands which are in question here were being licensed directly by 
the Bureau of Land Management to the South Phillips State Grazing 
District, is that correct? A. That is correct. 

Mr. Caplan: Mr. Examiner, I have here from the record 
copies of the cooperative agreement between the Federal Government 
and the State Grazing District which was in effect at the time Mr. 
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Fallon took over the management of this district. I can have Mr. Fal- 
lon identify them from his record or if there is no objection by counsel, 
I will have these marked as exhibits and introduced solely so that you 
may have this information available. 

Mr. Erickson: No objection as far as McNeil is concerned. 

Mr. Harrison: No objection. 3 

Examiner: There being no objection, the documents are re- 
ceived in evidence as Bureau of Land Management Exhibits 1-A and 
1-B. 


(Bureau of Land Management's Exhibits 
1-A and1-B, cooperative agreements 
were thereupon received in evidence.) 


Mr. Caplan: I might state that these documents, 1-A is a co- 
operative agreement between the Secretary of the Interior and the 
South Phillips State Grazing District, dated November 24, 1942. Exhi- 
bit 1-B is a supplemental and amendatory agreement to the original 
agreement. This supplemental agreement is dated on 8, 1946 and 
primarily concerns trespass control. 

Q. Mr. Fallon, I hand you herewith a map which is marked 
Bureau of Land Management's Exhibit No. 2 and would ask you to state 
what this map represents as to area and some of the other material 
which may be on it. .A. The map covers the area involved in the McNeil 
appeal. This line here, the heavy line with cross marks on it, is the 


boundary of the area involved in the McNeil appeal. The red lines are 


the individual allotment lines or the lines where the fences are at the 
present time. The yellow land is vacant public domain land, Federal 
range. The white land is private. The blue land is State. The purple 
land is War Department, and that about covers it. 

Q. In other words the red line with the feather edges on it, so 
to speak, indicates the area involved in this appeal? A. Yes, sir. 

Q. The pencil notations as to names within allotments indicate 
what? A. The names refer to the individual who is running in there 
at the present time. We also have the carrying capacity of the Federal 
range, the acreage and the carrying capacities of these areas. 


44 

Q. Within each allotment? A. Within each allotment. 

Q. And those are the pencil figures which are marked "F.R." 
and "AUM's"? A. The acreage is on top and the AUM's below. 

Examiner: What is the brown? 

Witness: The brown is L.U. land or title three land, adminis- 
tered now by the Forest Service, formerly by the Soil Conservation 
Service. 

Q. This map was prepared from records in your office ? 

A. Yes. 

Mr. Caplan: We offer in evidence the Government's Exhibit 
No. 2. 

Mr. Erickson: No objection. 

Mr. Harrison: No objection. 

Examiner: There being no objection, the document is re- 
ceived in evidence as Bureau of Land Management's Exhibit No. 2. 


(Bureau of Land Management's Exhibit 
No. 2, a map, was thereupon received 
in evidence. ) 


Q. Would you state, Mr. Fallon, when it was that the area de- 
picted upon this map as well as additional lands, became available for 
the issuance of permits to applicants by the Bureau of Land Manage- 
ment? A. The notices to file applications were sent to the applicants 
Dec. 19, 1952. 

Mr. Erickson: May I interrupt? The matter of the reproduc- 
tion of the maps--as I understand it, the Examiner will probably call 
for findings and conclusions and a brief and I am sure as far as lam 
concerned, I wouldn't be able to prepare my brief without a copy of 
that map and I assume Mr. Hurly and Mr. Harrison might be in the 
same situation. 'Could we have it now understood that you will furnish 


us photos of those exhibits we will desire? May we go off the record? 


Examiner: Yes. 

(Discussion off the record.) 

Examiner: Back on the record. 

Q. This area then became available for issuance of permits 
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direct by the Bureau of Land Management as a result of the fact that 
it was no longer to be included directly in the license to be issued to the 
South Phillips District? A. Yes. 

14 Q. Would you state for the record the total area in terms of 
acreage, which thus became available to you? A. pboecx mately 
492,000 acres. 

Q. The area in question on this map then only Peeresens a 
small portion of that total acreage? A. Yes. 

Q. Could you tell us the number of applicants who are involved 
in the total area? A. Fifty-six. 

Q. Beginning then about December 19, 1952, you ‘issued a call 
for permit applications or license applications? A. Yes. 

Q. You received such applications? A. Yes. : 

Q. Did you receive such application from Wade McNeil? 

A. Yes, sir. 

Q. Do you have with you the record in the Wade McNeil case? 
A. Ihave. 

Q. And that is the official record of your office? A. Yes. 

Q. Will you take that record and refer to Mr. McNeil's license 
application or application for grazing permit which was filed subse- 
quent to your call for application? A. I have it. 

Q. What is the date of that application? A. December 24, 
1952. 

Q. Now, I assume that the record is going to be aae to 
you, Mr. Examiner ? 2 

15 Examiner: The one the witness now has? 

Mr. Caplan: That is right. 

Examiner: It will be if you offer it in evidence. 


Q. This record which you have here is the official record of 


your office? A. It is. 

Q. Concerning the Wade McNeil case? A. It is. 

Mr. Caplan: I should like at this time to offer this record in 
evidence. (Marked for identification.) 
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Examiner: Is there any objection ? 
Mr. Harrison: I should like an opportunity to look at it. — 


(Counsel examines document.) 


Mr. Erickson: No objection. 

Mr. Harrison: No objection. 

Examiner: There being no objection, the file is received in 
evidence as Bureau of Land Management's Exhibit 3. 


(Bureau of Land Management's Exhibit 
3, Wade McNeil file, was thereupon 
received in evidence.) 


Q. Mr. Fallon, in order that we might have some common de- 
nominator here in considering this application and the privileges that 
were awarded, can you reduce what was requested in this application 
to terms of AUM's? A. Yes, sir. 

Q. In terms then of animal units of forage that were requested 
by Mr. McNeil, what was that total? A. Two thousand three hundred 
and eighty (2,380). 

Q. I wish you would tell us upon receipt of this application the 
manner in which it was processed or adjudicated. A. The application 
was submitted to the advisory board for recommendation. Mr. McNeil 
was advised of the recommendation made by the advisory board and 

notified that if he wished to protest the action to appear before 
the board at the protest meeting, which he did. Following the protest 
meeting, he was sent a second notice, a final notice of the action taken 
on his application. 

Q. What is the date of the first notice to Mr. McNeil? 

A. March 16, 1953. 

Q. And that first notice or copy.of that first notice is contained 
in the record which you have, Government's exhibit No. 3? 

A. Yes, sir. 

Q. Based upon this notice or this adjudication, can you state 
for the record in the same terms what was offered to Mr. McNeil? 
A. One thousand seven hundred and sixty (1,760) AUM's. 

Q. So that the proposed license or permit to Mr. McNeil was 
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620 AUM's short of what he had requested? A. Yes. 

Q. To go back to the adjudication or processing of the appli- 
cation, would you state the basis upon which this was done? How was 
it determined that he should have a permit or license for 1,760 AUM's? 
I should like for you to give such detail on this matter as you feel is 
necessary. A. The basis for the issuance of the license so far as pos- 
sible was the recognized certified preferences. In addition, the tem- 
porary use above the recognized preference was proportioned in the 
basis of the past temporary use, average temporary use.' 

Q. When you speak of recognized preference, to what do you 
refer? A. The certification or the certified list of preferences that 
had been of record in our office; also in the State District office. 

Q. Can you state from any record which you have or have 
available, what the recognized class 1 or recognized established pref- 
erence which you have just mentioned for Wade McNeil was as recog- 
nized the board and by you in connection with this adjudication? 

17 A. One hundred seventy-two animal units for an eight months 
period. : 

Q. And in terms of AUM's what would that be. A. Thirteen 
hundred and seventy -six (1, 376). : 

Q. One thousand three hundred and seventy-six AUM's which 
you recognized as his established preference? A. Yes. , 

Q. And this was based upon the recognition of this preference 
during the preceding years by the South Phillips State Grazing District ? 
A. Yes. 


Q. That information was taken from the records of your office ? 
A. Yes. 

Q. In addition to the 1,376 AUM's which you and the board 
agreed that Mr. McNeil should have based upon his recognized estab- 
lished preference, and the 1,760 AUM's which you offered to him, how 
was that added AUM's determined or established? A. I don't quite 
understand that. 2 


(Question read by the reporter.) 
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Witness: You are referring to the 1953 notice? 

Mr. Caplan: That is right, and I am referring also to the fact 
that you stated under the 1953 notice you offered him a total license 
which called for 1,760 AUM's. A. That was total AUM's and not 
solely Federal range AUM's. The total use offered was--his first 
notice covered 220 animal units. That amounted to 1,760 AUM's of 
which 128 AUM's as I recall would be self-furnished, and the balance 
Federal range. 

Q. Of which 1,376 was class1? A. Of which 1,376 was class 
1, as I recall. 

18 Q. Then how many additional Federal range AUM's did you 
offer him in that 1953 March 16 notice? A. I would have to figure it 
out. Approximately 276. 

Q. That would then be 1,376 AUM's for his recognized class 1 
privileges plus 276 additional AUM's? A. Federal range use, yes. 

Q. What would you call that 276 additional AUM's? A. There 
is 128 AUM's--the 276 AUM's? 

Q. Yes, what was the basis for your determination that he was 
entitled to this 276 AUM's? How do you characterize that or classify 
it? A. The additional was based on Mr. McNeil's proportionate share 
of the Federal range available above the recognized class 1 demand. 

Q. Inthis area? A. In the area used by Mr. McNeil, Mr. 
Carberry and Mr. Barrett. 

Q. It would also be within the area which we are using in Exhi- 
bit No. 2. It is within the entire area? A. It is within the entire area, 
yes. 

Q. in other words, as I get it from your testimony, after you 
had determined what the recognized established demand in the area 


was, there was an excess amount of range available to be divided among 
these users? A. Yes. 

Mr. Caplan: Will you mark that Bureau's Exhibit 4? (Document 
marked Bureau's Exhibit 4 for identification.) 

Q. Mr. Fallon, I hand you herewith for your examination and 
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consideration a document marked Government's proposed Exhibit 4 and 
ask you to state what that is. What does it represent? A. This isa 
summary of the adjudication of the area involved in the appeal covered 
by the heavy red line with the feathered edges. 

Q. In other words in the left hand column in which names are 
stated, those are the same names as those that appear on Government's 
Exhibit No. 2, within the allotments shown on that exhibit? A. Yes. 

Q. By whom was this tabulation, Government's proposed Exhi- 
bit No. 4, prepared? A. Mr. Jensen and I prepared this. 

Q. This information is from your records? A. The informa- 
tion is from our records, yes. 

Q. Who is Mr. Jensen? A. Mr. Jensen is an assistant regional 
chief of range and forest management for this region, Bureau of Land 
Management. 

Q. To what extent are you primarily responsible for the prep- 
aration of this data? A. Well, I have taken the information and made 
it available from our surveys and from the records and acted as Mr. 
Jensen's assistant to this extent. 

Q. Calling your attention to column No. 1, will you state with 
respect to Wade McNeil, and let's take Wade McNeil for the purpose of 
this illustration, what does column 1 show? A. Column'1 shows the 
base qualifications of each of the applicants in AU's or animal units and 
also in AUM's. 

Q. That base qualification is your commensurate rating of 
Mr. McNeil's property as of the present time? A. As of the present 


time, yes, sir. 


Q. Based upon what period? A. It is based upon an inventory 


completed-- 

Q. I don't think you understand my question. Based on three 
months use of base property or four or five? A. Based upon four 
months use of base property. | 

20 Q. Ihaven't developed this from you yet. What period of use 
has been set by the board and by you for the use’of these lands we are 
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talking about? A. Four months base requirement and 8 months maxi- 
mum Federal range. 

Q. So that this figure of 439 base AU's is his commensurate 
base property for a four months period? A. For a four months period. 

Q. Column two represents what, Mr. Fallon? A. Column 
two represents the total average past use that each of these individuals 
were licensed during the period 1948 to 1952, the four best years of 
that five year period, total number of stock. 

Q. That is during which they were licensed by the State? That 
period is what? A. 1948to1952. It represents the average of the 
four best years. 

@. We will skip column three for the moment and go over to 
column 4. With respect to Wade McNeil what does that figure represent ? 
A. That represents the Federal range demand for the established re- 
cognized privileges. 

Q. The figure 1,376, will you correlate that with the 172 AU's 
which you previously testified to as constituting Mr. McNeil's class 1 
established rating? A. That figure is 172 times 8 to equal 1376 AUM's; 
172 animal units for an eight months period. 

Q. Now then, what does the column 6 represent? A. Column 
6 represents the four out of five year average temporary use on Fed- 
eral range during that five-year period. 

Q. I would like to go back a little bit and go back to column 3. 
Strike that. Let's go back to the first column, the unnumbered column 
at the left hand side of this Government's proposed exhibit 4. All of 
the names stated therein make up the applicants or users as you have 
testified, within this area in question? A. Yes, sir. 

Q. Now let's go to column No. 3 which we skipped a moment 


ago and going down to the grand total under that column, what does 


that figure represent? A. That figure represents the total estimated 
Federal range available within that area. 

Q. In column No. 4 where you have a figure opposite each one 
of the names similar to the 1376 figure for McNeil, for instance under 
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B. E. Barrett you have 1584; what does that figure of 1584 represent ? 
A. The figure 1584 represents his recognized certified preference in 
AUM's | 

Q. It is the similar preference which you recognized for Mr. 
McNeil, similar to the 1376 AUM's? A. The same. 

Q. And the same then wauld be true for each of the figures in 
that column opposite each of those names? Those are the recognized 
established privileges for each of those parties which you and the 
board accepted in adjudicating their applications? A. Yes. 

Q. So that when we get down to the total of column 4, will you 
state that figure? A. 12,938. 

Q. And that represents what? A. The total demand of the 
recognized certified privileges. 

Q. I want to go back now with respect to each of these parties 
and ask you if by referringtoyour records you can give me the date as 
shown by your records at which for each of these parties it was recog- 
nized that they had established this recognized demand? ' ‘Will you give 
me the date for Wade McNeil? A. 1944. 

Q. B. E. Barrett? A. Since 1944. 

Q. Archie Carberry? A. Since March 1949. 

Q. Earl Shores? A. Since 1944. 

Q. Shores and Matovich? A. Since 1944. They were again 
recognized by sec. 7 transfer in 1947 and again recognized by sec. 7 
transfer in 1949. 

(Documents marked as exhibits for identification.) 

Q. You have with you the transfer files of your office which 
refer to the two transfers you have just testified about ? A. I have. 

Q. Can you give us by reference to these two files, a more 
specific date on which these two transfers, Shores and Matovich privi- 
leges, were made and recognized? A. The first was approved by the 
regional grazier on April 30, 1947. That was from B.M. ' Phillips to 
Holman. 


Q. And the second transfer? A. The second a was 
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approved by the Chief of Resource Management on April 15, 1949. 

Q. From whom to whom was that transferred? A. That was 
from Steve Everal and Clifford Holman to Earl Shores. 

Mr. Caplan: I would like to offer in evidence Government's ex- 
hibits No. 5 and No. 6, which are the official files of the office con- 
cerning these two transfers. 

Mr. Erickson: No objection. 

Mr. Harrison: We don't have any objection. 

Examiner: There being no objection, the documents are re- 
ceived in evidence as Bureau of Land Management's Exhibits five and 
six. 


(Bureau of Land Management's Exhibits 
5 and 6, transfer files, were thereupon 
received in evidence. ) 


Q. Let's get on down to Ted Wilson. What is the date as to 
which your records show that you recognized his privileges as having 
been established? A. Since 1944. 

Q. Town Brothers? A. Part of it since 1944 and the remainder 
since May 1950. 

Q. Can you give us a specific date? A. May 22, 1950. 

Q. And George Shellito, the last name on the list? A. Since 
1944. 

Q. In other words then, based upon your records since these 
dates which you have given us, the Bureau of Land Management and 
your office has recognized these privileges as having been established ? 
A. Yes, sir. 

Q. All right, the grand total of column 4 is what? A. 12,938. 

Q. Andas against that demand which you have recognized, you 
had the total available as shown in column 3 under the grand total of 
14,222 AUM's? A. Yes, sir. 

Q. Which left you how many AUM's for additional privileges, 


temporary class 2 or however you may wish to designate them ? 
A. 1284. 
Q. And that is shown in the grand total in column 5? A. That 
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is correct. 

Q. What method did you adopt or devise for allocating this 
excess or surplus 1284 AUM's? A. The demand was based upon the 

24 average temporary use during the five-year period, four out 
of five-year period and amounted to 4,240 AUM's. Range available to 
satisfy this demand was 1284 or approximately 30%. | 

Q. Now, when you talk about four out of five years average 
temporary use on Federal range, what five years are you talking about ? 
A. 1948 to 1952. : 

Q. The five years immediately preceding the time e then that 
these lands were returned to the Bureau of Land Management for ad- 
ministration for the issuance of grazing privileges? A. Yes. 

Q. Why did you use this average, four out of five years? A. It 
seemed to be the most fair and equitable period to determine for all of 
the operators involved in the entire area. 

Q. Let me ask youthis. Is there anything in the Federal Range 
Code which would indicate to you how this class 2 or excess range 
should be handled or allocated in a situation such as this, where all of 
these class 2 users come in with applications at the same time ? 

A. The Code is silent where all applications for class 2 privileges 
come in at one time, as to how they are to be disposed of. 

Q. What is the usual situation with respect to class 2 lands 
when applications are filed and if such lands are available ? How do 
you ordinarily handle such applications? A. The applications are con- 
sidered in the order filed. | 

Q. And the privileges allocated to the first comer if they are 
available? A. Yes. 

Q. However, here you had these privileges available all at one 
time because of the situation to which you have testified, these lands 
coming back to the Bureau of Land Management for the issuance of 


privileges and therefore you had to devise some — method of 


allocating these privileges? A. Yes. 
Q. Did you have any basis for this? Had this method been used 
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by the State District? A. It was used in the Badlands Cooperative Dis- 
trict to adjudicate the grazing privileges in that area and it is pretty 
much in conformance with the State law. 

Q. In other words, this method has been used previously by 
the State District? A. Yes, that would be the method used to set up 
class 2. It would be on the basis of the temporary use during the pre- 
vious five-year period. 

Examiner: The hearing will be in recess for 10 minutes. 

(A ten-minute recess was thereupon taken.) 

Examiner: The hearing will be in order. Will you continue with 
your examination ? 

BY MR. CAPLAN: 

Q. Let's goto column 4 again, Mr. Fallon. It appears that 
you have 1284 surplus Federal range available for temporary privileges. 
A. Yes. 

Q. As against that, using column 6, you had a temporary de- 
mand based upon the four out of five years average for 4240 AUM's? 

A. That is correct. 

Q. Consequently then on a uniform percentage basis, how much 
percentagewise of the 1284 should there be available for temporary pri- 
vileges to each of these applicants in this area involved in this hearing? 
A. Approximately 30%. 

Q. You reached that figure then by dividing 1284 by 4240? 

A. That is correct. 


Q. In spite of the 30% figure, would you state what percentage 


of Wade McNeil's past temporary use you did allot tohim? A. Fifty 
percent. 

And that is as shown in column 9? A. That is correct. 

In terms of AUM's what is the figure for temporary use? 


As shown in column 8? A. Yes, sir. 
The percentages which you allotted for temporary use to the 
other parties are also shown in column 9? A. Correct. 
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Q. How was it possible for you to allot 50% to McNeil, Barrett 
and Carberry, of their former use, when the overall average which 
should have been allotted was only 30%? A. It was allotted on the basis 
of the area in which they were running their livestock. In that particu- 


lar area there was available 936 AUM's, surplus. Four out of five 


years was approximately 1872. 
Q. It was because of location? A. It was because of location. 
Q. That you were able to allow a greater percentage of use in 
this area than the overall average would call for? A. Yes. 
Q. As to Earl Shores, you show a figure of 20%. What is the 
explanation for that? A. That is all the surplus there is in the area. 
Q. Inthat particular area? A. In that particular area. 
Q. Town Brothers shows what? A. Seven percent. 
Q. And your explanation for that figure? A. That is all that 
there is available within that allotment. | 
27 Q. For temporary use? A. For temporary use. 
Q. George Shellito shows what percent? A. He =e no tempo- 
rary use. | 
Q. Column 10 then I believe is self-explanatory. “However, for 
the record would you briefly state what the figures show as to McNeil? 
A. Approximately 232 animal units for an eight months' period of 
which 1725 AUM's would be Federal range and 134 self-furnished lands, 
totalling 1859 AUM's within the area. 
Q. And that 1725 AUM's of Federal range is what you offered to 
him in his license? A. This is the final adjudication. _ 
Q. This is the adjudication which you have now made ? ? A. Yes. 
Q. To what extent does that differ from the 1953 adjudication, 
if any? A. It would be higher. The 1953 basis was 220 animal units 
and this is 232 or 12 difference. | 
Q. The 232 then include the 172 class 1, plus 60? A. Plus 60 
class 2. 
Q. Why, in your final adjudication, was it possible for you to 
raise this number in 1954 from 220 to 232? A. Based upon the range 
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surveys, the amount of range available for the three parties, Mr. 
Barrett, Mr. Carberry and Mr. McNeil, was increased over what we 
had in 1953. 

Q. You have had range surveys made for the area shown on 
Government's exhibit No. 2? A. Yes, sir. 

Q. When were those surveys made? A. Part in 1953 and 
part in 1952. 

28 Q. The figures which are shown on Government's Exhibit No. 2 
as carrying capacities for these allotments, are based upon these sur- 
veys? A. Yes, Sir. 

Q. Based upon information which you have in your records as 
a result of the surveys? A. Yes, sir. 


Q. By whom were these carrying capacity surveys made ? 
A. The 1953 survey was made by Mr. Joslyn and his crew. The 1952 
survey by Mr. Dorham representing the Bureau of Land Management. 


Q. Whois Mr. Joslyn? A. Range Conservationist, Bureau 
of Land Management. 

Q. Who is Mr. Dorham? A. I believe he is assistant district 
manager at present, Whitehall District, and formerly range conserva- 
tionist. 

Q. Both of these men who made these surveys are here today? 
A. Yes. 

Q. These figures which you have used to figure carrying capa- 
cities are based upon the surveys which they made and the informa tion 
which they furnished to you for your office records? A. Yes. 

Q. So that with respect to column No. 3 in which is shown total 
Federal range available, 14,222, that is based upon an actual physical 
carrying capacity survey? A. That is correct. 

Mr. Caplan: On behalf of the Bureau of Land Management I 
offer in evidence Government's Exhibit No. 4. 

Mr. Erickson: No objection. 

Mr. Harrison: No objection. 

Examiner: There being no objection the document is received in 
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evidence as Bureau of Land Management's Exhibit 4. 
(Bureau of Land Management's Exhibit 
No. 4, Summary of Adjudication of 
Area Involved in McNeil Hearing, was 
thereupon received in evidence. ) 

Q. Mr. Fallon, as to the area or the allotment which you have 
offered to Mr. McNeil, would you state where you have offered to allot 
him grazing privileges totaling the 1725 AUM's Federal range privi- 
leges, to which you and the board have concluded he is entitled? 

A. In pastures marked on the mapas A, B, C and D. : 

Q. And that would be within the area marked on the map and 
shown on the map as ''McNeil''? A. Yes. 

Q. There are how many pastures marked in that allotment ? ? 

A. There are four. 

Q. Onthis map are shown the carrying Cavacttyis as established 
by your range carrying capacity survey for each of these pastures? ? 
A. Yes. : 

Q. Will you come down here and state the carrying capacity of 
each of these pastures? A. Pasture A, 367; pasture B, 899; pasture 
C, 718, and pasture D, 430. 

Q. What is the total carrying capacity of the Federal range 
now within the present McNeil allotment? A. Two thousand four hun- 
dred and fourteen AUM's. : 

Q. So that there is within the McNeil allotment as 5 it now exists , 
and as you have been forced to recognize pending this hearing by the 
Federal Court, an excess of how many AUM's of Federal range over 
and above the 1725, which you propose to allot to Mr. ene? A. Six 
hundred and eighty-nine. | 

30 Q. What do you propose to do with this 689 AUM's ? A. Iwill 
allot it to Mr. Carberry and Mr. Barrett to fill their adjudicated privi- 
leges. | 

Q. To fill their demand as you have adjudicated it? A. Yes. 

Q. And as shown on Government's Exhibit No. 4? A. Yes. 


Q. I would like to clarify one thing. This, as you have 
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testified, to date is the final adjudication of what you believe McNeil's 
privileges are in connection with both his 1953 and 1954 applications ? 
A. Yes, sir. 

Q. In other words you took some action on his 1954 application 
which was not materially different as I understand it, from the 1953 
action you took? A. It is substantially the same. 

Mr. Caplan: For your information, Mr. Examiner, we had 
agreed that the appeal which was pending from the 1953 application 


would also be applicable to the 1954 action and I just want to make it 


clear for the record that this is now the adjudication which you believe, 
the privileges which you believe Mr. McNeil is entitled to? 

Witness: Yes, sir. 

Mr. Caplan: Could we have a minute or two recess? 

Examiner: Yes, we will have a short recess. 

(A short recess was thereupon had.) 

Examiner: The hearing will be in order. 

Mr. Caplan: You may cross-examine, Mr. Erickson. 

CROSS EXAMINATION 

BY MR. ERICKSON: 

Q. Mr. Fallon, the validity of whatever you have done in the 
way of adjudicating rights now depends on the correctness of your as- 
sumption that the rights of the various people were established as they 
were set out by the State District, is that correct? A. As the Bureau 
of Land Management recognized them. 

Q. How did you recognize them? A. We had certification lists. 
One had been prepared in 1934 [1944] and one in 1950, and other cer- 
tifications from time to time. 

Q. Now, the 1944 list you speak of is where you got this Mc- 
Neil, Barrett, Shores, Matovich priority or class 1 right, is that cor- 
rect? A. Yes. 

Q. And that is a series of several sheets of paper, is it not, 
with a great many people's names on it? A. Yes. 

Q. Do you know whether or not the Bureau of Land Management 
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participated in the preparation of that list? A. I was not here at that 
time but the record shows they did. : 

Q. And was that Mr. Frank Morgan that participated in that, 
or do you know? A. No, it was Mr. Crouter and personnel from the 
regional office as I understand. 

Q. So the 1944 list as you understand it and as apparently was 
the case from examination of it, represented a joint effort on the part 
of the Bureau of Land Management in an advisory capacity: and the 
State District, is that true? A. Yes. 

Q. Now, the 1949 approval of Carberry, do you es anything 
about that? That occurred after you took this job as I understand it ? 
A. It occurred before. 

Q. LIunderstood you came to work here in 1948. j\ No, in 
1949. 

Q. In what form does that certification appear? A. It was ap- 
proved in the minutes of the State District and was made retroactive to 
the 1944 certification, and then it was listed on our 1950 preference 

list. 

Q. Did you or any one for the Bureau, so far as you know, 
make any investigation to determine whether the State District acted 


properly in giving Mr. Carberry a class 1 right? A. I do not know. 


I was not here at that time. 

Q. So as far as the Carberry right, you accepted it as the State 
District had allowed it? A. We accepted all of them to the extent pos- 
sible. 

Q. Now in the case of the Shores-Matovich section 7 transfer 
which was dated April 30, 1947, did you make any im estigation at any 
time as to whether that transfer of base was proper under the Taylor 
Grazing Act? A. No. | 

Q. You accepted it as an accomplished fact, is that right? 

A. Yes. : 

Q. Now in the transfer of base under sec. 7 of April 15, 1949, had 

you arrived on the scene at that time? A. No. 
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Q. And did you make any investigation to determine whether 
that was a proper transfer of base under the Taylor Grazing Act and 
the Range Code? A. The transfer had been made and was a matter 
of record as shown on our lists. 

Q. And you accepted that as it was? A. Yes. 

Q. Now inthe case of Town Brothers, you show some right of 
1944. Do you know what that was, the extent of it? A. That was based 
on Carnahan's rights or preference. 

Q. And did the Town Brothers' priority appear on that 1944 
sheet? A. Their name was listed but there was no priority on it. 

33 Q. Where did you get the priority then for Town Brothers as 
of the 1944 date?’ A. It was licensed under the name of Carnahan. 

Q. And there was a transfer of that from Carnahans to Towns ? 
A. The transfer was made in 1950, May 1950. 

Q. So that actually the correct situation on Towns is that there 
was no specific priority appearing in any records until 1950, is that 
correct? A. It was listed under the name of Carnahan and the actual 
amount had not been given to them. It was a matter of record on the 
1944 listing under this other name. 


Q. Do you know whether the Carnahan priority was in this area 


or was it over in the Larb Hills? A. I donot know. I presume it was 
in both. The listing sheet showed Mr. Carnahan with a preference of 
320 animal units and he had 97 remaining on his Larb Hill property in 
1950. 

Mr. Erickson: I want to be sure the record is clear, Mr. Exa- 
miner, as to the extent of the investigation made by Mr. Fallon and 
others and that is the reason I want to pursue this line of inquiry a i 
little further. 

Q. Did you make any investigation as to the use of the lands 
now under the control of Town Brothers by Carnahan during the time 
he held it? A. No. 

Q. And you don't know whether he used that for winter pasture 
or summer pasture? A. No, no more than we do the others. 
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Q. And so that the first your record shows or the district 
record shows any priority right which stands in the Town Brothers 
name is 1950, is thattrue? A. Yes. 

34 Q. Now these figures you have given in 1944, 1947, 1949 and 
1950, would you assume that they meant the date that some official 
action was taken recognizing a priority or class 1 right, or was that 
date the date the right had its inception? A. That was the date that 
they recognized it. 

Q. I believe the Examiner understands the situation under the 
Act but so we are sure the record is clear on it, class 1 rights can be 
founded only on use by the licensee or his predecessor during the 
priority period 1929 to 1934, is that correct? A. Yes. 

Q. Andclass 1 rights are distinguished from class 2 rights in 
what manner? A. Class 1 grazing privileges are based upon depend- 
ency by use and class 2 are dependency by location. 

Q. So that anybody that shows up on your exhibit 4 here as 
holding a preference right, had to initiate that right or the right had to 
be initiated during the period 1929 to 1934, is that true 2 

Mr. Caplan: That is objected to for this reason. I don't think 
that counsel can inquire into that matter. By using those dates of 1944, 
the date that the Bureau of Land Management recognized these class 1 
rights in 1944 as to some of these parties, as has been shown, and in 
1947 as to others, and as far up as 1949 or 1950, that on behalf of this 
applicant counsel may not inquire into that recognition which has been 
in effect by the Bureau of Land Management for a period of more than 
three years. And that is under the Secretary's regulation 161. 6(c)(13) 
which bars any inquiry on behalf of any appellant, applicant or inter- 
vener, into the priority or qualifications where such qualifications have 
been recognized by the Bureau of Land Management for a period of 
three years. And that is the case with respect to all of these priorities 
which have been recognized in this adjudication by the Bureau of Land 
Management. They have all been recognized for a period of more than 


three years, and that is the purpose of that regulation, to prevent 
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this going back years and years ago to inquire into these matters. 
That is the position the Bureau is taking in connection with the recog- 
nition by the manager of these privileges. No inquiry has been made 
by the manager into what took place 1929 to 1934. That has not been 
done. Those facts have not been presented to the board in its adjudi- 
cation. They have not been inquired into by the manager. 

Examiner: In 1944 when these rights were recognized by the 
Bureau, did the parties have the right at that time of an appeal from 
that recognition? 

Mr. Caplan: I assume that under the Federal Code had they 
wished, they could have perfected an appeal to an Examiner or to the 
State Grazing Commissioner under the State Act. 

Examiner: Will you read me the question? 

(Last question read by the reporter.) 

Examiner: I will overrule the objection. Will you answer the 
question ? 

A. I was'not here at that time. I do not know how they were 
established. 

Q. I believe I was asking you probably for your interpretation 
of the Code and counsel asked a similar question. I think, Mr. Exa- 
miner, in view of Mr. Fallon's qualifications it might help if he were 
permitted to answer the question on the basis of that, but my question 
was, to have a class 1 right under the Code,you had to have an opera- 
tion during the years 1929 to 1934, is that your understanding ? 

A. Yes,the property, or through transfer. 

Q. Either the present user or his predecessor? A. Yes. 

Q. Now in the light of the suggestion made by Mr. Caplan, I 
wauld like to ask'a question or two as to the exact time you took over 
from the State District. A. The notices to file applications were sent 

36 to the users on December 19, 1952. There were several hear- 
ings, or a hearing was held after that and we took over actually on 
March 6, 1953. 


Q. And when did you consider that the Bureau first adjudicated 
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the grazing rights? A. This is the adjudication. 

Q. So that for the first time we now have an adjudication on 
behalf of the Bureau as represented by your Exhibit 4 of the rights of 
the various users here involved, is that true? A. Yes. 

Q. And it is a fact of course, after the allotment was made in 
the spring of 1953 that Mr. McNeil appealed from the first allotment 
you made directly to him, is that true? A. Yes. : 

Q. Iam sure the question has been answered but arava I 
think it is so vital to the determination here I would like to restate it. 
So far as your adjudication is concerned as to the class 1 rights, it 
constitutes an acceptance of the adjudication theretofore made by the 
South Phillips Grazing District No. 1, the State District, is that true ? 
A. No. It is the grazing privileges that we have recognized, the 
preferences that the Bureau has recognized. : 


Q. By that you mean the preferences you have recognized dur- 
ing the time the State District was actwlly handling it, handing out the 


individual licenses or permits, is that true? A. Yes. 

Q. So it isn't a case of accepting just what the district had on 
its books at the time you took over? A. It is what we had on our books. 

Q. Now, was there a difference between what the district had 
on its books for Mr. McNeil and what you had on your books at the time 
you took over? A. As to preference I don't know of any difference. 

Q. Was there any difference as to what they had allotted him 
as his range compared to what you had? A. Yes. | 

Q. Whatwas that difference? A. They had allotted him that 
entire area within that boundary marked McNeil as I recall pending 
decision on appeal. 

Mr. Erickson: I believe this might be a good time to offer the 
findings of fact, conclusions, judgment and decree in an action we have 
both referred to heretofore. Is that agreeable to you, Mr. Sees 

Mr. Caplan: Are you offering this now? 

(Document marked Appellant's Exhibit A for identification. ) 

Mr. Erickson: I may say to the Examiner I don't think there is 
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a proper foundation for this but I question that Mr. Caplan would object 
on the basis of the foundation, but on the matter of relevancy. I could 
put it in through the Clerk of the District Court. I can assure the 
Examiner and Mr. Caplan that this is a true copy of the Judgment and 
Decree and Mr. Harrison I am sure will agree that it is. 

Examiner: Is there any objection? 

Mr. Caplan: The only objection is as to its relevancy in these 
proceedings. 

Examiner: Mr. Harrison? 

Mr. Harrison: Mr. Examiner, it goes to no issue in this case 
whatever. It is entirely irrelevant. It has nothing to do with the case. 


Examiner: There is no question as to its accuracy ? 


Mr. Caplan: Or to its authenticity, no, sir. 
38 Examiner: The document is received in evidence as Appellant's 
Exhibit A. 
(Appellant's Exhibit A, Certified copy 
of Findings of Fact, Conclusions of 


Law, and Judgment and Decree #4166, 
was thereupon received in evidence.) 


Q. Mr. Fallon, you were aware of the fact that there was a 
decision of McNeil's appeal by the Grass Commission of Montana, were 
you not? A. Yes. 

Q. Were you a witness in that proceeding? A. No. 

Q. You are also aware, Mr. McNeil appealed from the deci- 
sion of the Grass Commission to the District Court for the 17th Judi- 
cial District or the local district? A. Yes. 

Q. Were you a witness in that proceeding? A. I was not. 

Q. Have you seen the decision of the district court on that case? 
A. Ihave. 

Q. And you know the effect of the decision? A. I have seen 
the decision. 

Q. Could you say to the Examiner whether I am correct or not 
in saying that the decision of the district court, which is appellant's 
Exhibit A, in effect granted to Mr. McNeil the exclusive use of pastures 


39 
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A, B, C, andD? A. No, it was not my understanding that it covered 
pastures A and D. 

Q. That is the adjudication was as to those two? ‘A. That is 
what was described in the decision. 

Q. And these were the areas that were in dispute at that time, 
is that correct? A. I believe so. 

Q. Now do you know whether the district court also ordered the 
State District to make available to Mr. McNeil three additional sections 
of land? A. No. 

Q. Do you know that there is a reference to the three additional 
sections in the judgment? A. I believe there is a reference to 3 1/2 


sections additional. 
Q. Now at the time you took over from the State District, you 


understand that Mr. McNeil had the exclusive possession and use of 
all this area, A, B, Cand D? A. He hada pending, as I recall a 
pending appeal or clarification, I believe they call it, of the district 
court decision. He had it for 1952. 

Q. Do you know whether there was an appeal oe the district 
court decision? A. There was no appeal but there was a motion for 
clarification on something. I am not an attorney and I don't know what 
it was, but anyway it was still involved in litigation. 

Q. But the fact is, Mr. Fallon, at the time you took over 
Mr. MeNeil in fact did have the exclusive use of pastures A, B,C 
and D, is that correct? A. He had use of them in 1952. , 

Q. Andhe still has them? A. Pending decision on appeal, 
yes, sir. : 
Q. You were named as a defendant in an action brought for an 
injunction by Mr. McNeil, were you not? A. Yes. : 

Q. And that matter was in the Federal Court at Havre, is that 
true? A. Yes. 

Q. And you were a witness in that proceeding, were you not ? 
A. Yes. 

Mr. Erickson: I have, Mr. Examiner, a certified copy of a 
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temporary restraining order of the District Court of the United States 


for the Montana District, Havre Division, and for a preliminary in- 
junction, certified copy, same court and same division, that I would 
like to offer as Appellant's Exhibits B and C, respectively. 

Examiner: Any objection? 

Mr. Caplan: None. 

Mr . Harrison: We object to it on the grounds it is related to 
no issue in this case. It is entirely irrelevant. 

Examiner: The documents are received in evidence as Appel- 
lant's Exhibit B and C. 


(Appellant's Exhibits B and C, Tempo- 
rary Restraining Order and Preliminary 
Injunction, were thereupon received in 
evidence.) 


Q. Now inthe period that you have been here, Mr. Fallon, do 
you know of any period that Mr. McNeil has not hadthe exclusive use 
of those four pastures? Maybe Ican help you. Was there a period in 
1950 and 1951 when he did not have possession of pasture D? A. I 
believe he did not have possession of it at the time I came here in 1949 
and '50 and part of 1951. I believe 1949, 1950 and '51 and part of 1948. 

Q. Were there any other cases besides Mr. McNeil's in this 
group where the amount that you recognized did not correspond in 
actual fact with what the State District was doing at the time you took 
over? A. Will you please state that again? 

Q. Was there any other case besides Mr. McNeil's where your 
adjudication doesn't reflect the situation as it was at the time you took 
over, as to other people? A. Yes. 

Q. Which cases are those? A. Shores and Matovich, known 
as the Holman place. Their preference was shown by the district as 
500 animal units: Based on the adjudication there is only range avail- 

able for 385. 

Q. Did you reduce their class 1 right to the amount of the 
range? A. Under the adjudication we can only recognize the extent of 
the grazing privileges available. 
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Q. Iam not quite sure I understand that. A. We can only 


recognize the 385 as all that we have available. 

Q. Where abouts on your exhibit 4 would that be reflected? 
A. It is column10. It is 383. 

Q. So that although the State District neenenizedes a prior right 
on that Shores - Matovich, a class 1 right of 500, you have reduced that 
to 383? A. That is all we have available, yes. 

Q. So that a man's prior class 1 right isn't fixed by the actual 
prior use but by a combination of actual prior use and range available, 
isn't that true? A. Yes. 

Q. Now if it developed that the rights that have been granted to 
Town Brothers of 476 has been improperly allotted to them in toto, does 
that change the picture so far as Shores and Matovich's prior right is 
concerned? A. Very little. 

Q. Why? A. For the reason that Shores and Matovich would be 
qualified for their proportionate share of the available grazing privileges 
and the balance over the class 1 would be proportioned out to all ona 
proportionate basis and the over-all effect would be very little. 

Q. So far as Shores and Matovich are concerned, it would 
change their class 1 rights from 383 to 500 if the range was available 
below them? A. Not necessarily below them. If their prior use 
according to what we have available, covers a larger area than that, 
it is not confined to that southern part. We would take the total class 
1 demand and deduct it from the total available Federal range. The 

balance would be proportioned out. It would not come off of one 
individual , : 

Q. I believe you testified at Havre that the general rule in ap- 
portioning or allotting these individual allotments, is that the individual 
allotment would be where the cattle or stock generally ran during the 
priority period, is that true? A. So far as possible. | 

Q. Was there any other case beside McNeil and Shores and 
Matovich where you made a change from what the actual practice was 
by the State District at the time you took over? A. As far as class 1 
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preferences, is that what you refer to? 

Q. Answer as to that first. A. Would you repeat that? 

Examiner: Read the question. (Question read by the reporter.) 

A. Yes, practically all of these involved in this area, the ad- 
judicated grazing privileges are less than they have been running. 

Q. The State District took some action that purported to con- 
sider the class 2 rights, did it not? A. Yes. 

Q. Were they recognizing class two rights at the time you took 
over? A. No, not that I know of. 

Q. Did the 1944 determination of rights list class 2 rights ? 
A. No. 

Q. Have you ever given any one any class 2 rights? A. There 


has been some class 2 preferences granted during the period--I as- 


sume you are referring to the period the State District was adminis- 
tering it? 

Q. Yes. A. Yes. 

Q. And do you know at what time that what are now called the 
temporary rights for McNeil, Barrett, and Wilson at least, were 
classified as class 2 by the State District? A. I have understood that 
at one time they were classified that way through error, that it was not 
the intent to establish class 2. It had not been actually done in a pre- 
scribed manner or any other way and it was done through error and 
was later rejected by the Grass Commission in its record. It is my 
understanding. It was before my coming here and I don't know the 
circumstances. 

Q. Have you taken any action to adjudicate the class 2 rights 
since you took over? A. We have, on this. 

Q. And which are the class 2 rights on exhibit 4? A. The 
class 2 would be column 8. 

Q. You have them listed as "temporary use satisfied." Is that 
now to be construed to be class 2 ? A. Class 2. 

Q. Up until now you have called those "temporary permits" 
have you not? A. Yes, pending adjudication. 
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Q. But this is what you consider the adjudication ? A. This is 


the adjudication. 

Q. What form did the adjudication take? Did you have an order 
or resolution or something to give this an official standing? A. It was 
presented to the board, discussed with the board, the Malta advisory 
board, and worked out with them. 

Q. Do you have with you your resolution or the order or the 
official action that made this the adjudication? A. No, I do not. 

44 Q. Do you have that available in the office? A. I have the pol- 
icy that was outlined in the adjudication, yes. 

Q. You see, Mr. Fallon, this is a typed cop of an instrument 
and there is nothing on it, on its face that would indicate it is an official 
action. I wondered if there were something that would make it appear 
to be an official action? A. This particular sheet as such, this par- 
ticular sheet that was made up recently, it was done as a tabulation, 
made up recently and the sheet as such was not presented to the ad- 
visory board. 

Q. This must be copied from some original record or some 
original book, is that true? A. It is a summary of the adjudication 
from various records. | 

Q. When was the adjudication made, for example, in the case 
of Wade McNeil? A. As shown here it was tabulated within the last 
few weeks. : 

Q. Now was your determination of what Mr. McNeil was to have 
in the way of class 2 rights put in the form of a report or a document of 
some kind? A. Yes, this here. 

Q. Does he have a file or something that shows that action? 

A. Are you referring to the action by the advisory board? 

Q. No, I mean your action and approval by the advisory board. 
A. Yes, I believe it is summarized in his file. We have the sheets at 
least. : 

Examiner: Mr. Erickson, if you have come toa convenient 
stopping place here , we can adjourn for lunch. The hearing will be in 
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recess until 2 P.M. 
(The hearing was thereupon in recess from 12:30 to 2:00 p.m.) 
* * * * 2:00 p.m. 
BY MR. ERICKSON: 
Q. During the noon recess, have you had a chance to examine 


the file referred to, Mr. Fallon, for the instruments of adjudication? 
A. The only thing I have are the notices that were sent out. I haven't 
gone into the other files. 

Q. What was the nature of those notices? A. His second notice 
was "That the former action as set forth on our notice of Februrary 23, 
1954 be sustained pending decision on your appeal filed in this office 
on April 15, 1953." 

Q. And was a similar notice sent to each of the other applicants 
for rights in the affected area? A. Those that were rejected, a simi- 
lar notice was sent to them. 

Q. Now the action so far as the notice to Mr. MeNeil and the 
others is concerned, is in the form of a notification that a license is 
issued for the coming year, isn't that correct? A. For this year. 

Q. What is there about that notice that would indicate to Mr. 
McNeil or anyone else that this constitutes an adjudication of his class 
2 rights? A. That shows the amount that he was granted, that he was 
approved for. 

Q. But there is no distinction in that between class 1 rights, 
class 2 rights and temporary rights, is there? A. No. 

Q. So onthe face of that, all that instrument is, is a license 
for one year's operation, isn't that true? A. Yes. 

46 Q. Now the Act specifies a permit not to exceed 10 years in 
length and I don't know whether you are familiar with the decision in 
the Red Canyon Sheep case where the court held that once a man has a 
permit it was his for the 10-year period. Have you done anything along 
that line at all on these class 1 rights? A. We haven't granted any 10- 
year permits in this area as yet. : 

Q. So an examination of the records to one who hadn't had the 
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benefit of your testimony, would just show a one year license to each 
one of the people that have rights in this area, isn't that true? A. Yes. 

Q. Now, Mr. Fallon, because I want to be very sure about that, 
is there any other place where you would find a record of your action 
in now adjudicating the rights, besides in the notices that were sent 
out to the applicants? A. The principle of the adjudication is in the 
advisory board minutes which shows the principles to be used in ad- 
judicating these privileges. ! 


Q. When each one of these applications was presented to the 


advisory board, was the advisory board told that you were now adjudi- 
cating class 2 rights ? A. They set up--they recommended the man- 
ner in which the class 2 would be adjudicated, yes. 

Q. Do you have those minutes with you? A. Not here. 

Q. What was the date of that meeting? A. Let's see-- 

Mr. Caplan: Would you like to check the records? 

Witness: Yes. 

(Records sent for.) 

Q. One other question along this line and then I will defer the 
other question until after we see the minutes. You said the minutes 
established the principal on which the adjudication was to be made. 
After the adjudication was made, were those adjudications presented 
to the advisory board for their consideration? A. Are you referring 
to this particular sheet? The adjudication on here? 

Q. Idon't know. A. The adjudication was presented to them 
basically the same as it is now but since we have had the additional 
information available as to carrying capacity there has been some 
change in it, but basically it was the same. On Mr. McNeil's applica- 
tion it was approved the same as the previous year. There was no 
change made in it from the sheet. 

Q. At the time you presented your action on Mr. ‘McNeil's 
application, did the advisory board then understand that it was adjudi- 
cating class 2 rights? A. I would say yes. They were adjudicating 
class 2 preferences, yes. 2 
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Q. And did they also understand they were then adjudicating 
Mr. McNeil's class 1 rights? A. They accepted the class 1 as had 
been recognized. : 

Q. Did you tell the board at that time that you were accepting 
the class 1 rights from the district and that was your adjudication ? 

A. That was their recommendation, that we accept the recognized 
class 1 preferences for all of them. 

Q. Did you present to them the fact that he also had a tempo- 
rary of 110? A. That his average past use was 110. 

Q. Do you think of any other instrument that you may have that 
was used as a part of the determination of the class 1 and class 2 rights 
of all the people affected in this litigation, from what you have told me 
about? A. I believe this sheet, and we have another sheet that shows 
the breakdown of the McNeil, Carberry and Barrett area. 

Q. Do you have that with you? A. Yes. 

Q. MayIsee it? A. (Document handed to counsel. ) 

Q. Do you have an additional copy of that summary of the 
McNeil, Barrett, Carberry adjudication ? 

Mr. Caplan: We may have some additional copies which we can 
make available to you. May I ask a question? 

Examiner: Go ahead. 

Mr. Caplan: This summary of the McNeil, Carberry, Barrett 
adjudication, is there a copy of that in Exhibit No. 3? 

Witness: No. 


Mr. Caplan: We have no objectiontoplacing a copy of this 
McNeil, Barrett and Carberry adjudication summary in Exhibit No. 3 
so that the record may be complete. 


Mr. Erickson: I believe for convenience, in view of the fact 
that we have exhibit 4 and this is really part of that exhibit, it might 
be better to give it a separate exhibit number or make it a part of 
exhibit 4, rather than exhibit 3. 

Examiner: Who is making the offer? 

Mr. Erickson: I will offer it. 
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Examiner: Is there any objection? 

Mr. Harrison: I would like to ask a preliminary question if I 
might, please. 

Examiner: Go ahead. 

Mr. Harrison: Mr. Fallon, this paper identified as McNeil, 
Barrett and Carberry adjudication, has notice of this proposed adjudi- 
cation been mailed to Mr. McNeil, Mr. Barrett and Mr. Carberry ? 

49 Witness: No. 

Mr. Harrison: Then this is actually not an sajodication: is it? 

Witness: That is the proposed adjudication of their grazing 
privileges. It is an adjudication of Mr. McNeil's grazing privileges. 

Mr. Harrison: Would this be the proposed figures that the 
Bureau of Land Management intends at some future date to submit to 


the advisory board upon due notice to the people interested? 


Witness: Yes. 

Mr. Harrison: In other words, so far as Mr. Barrett's, we will 
say his class 2 rights, they have not been adjudicated as of this date, 
have they ? 

Witness: No. 

Mr. Harrison: The same thing holds true of Mr. Carberry, 
does it not? 

Witness: Yes. 

Mr. Harrison: And likewise with Mr. McNeil? 

Witness: This is substantially the same as was proposed by the 
advisory board. The only parties that have--I should say all these 
licenses were granted the same this year, practigally the same as they 
had the previous year and this here is very close to the other adjudica- 
tion as what had been proposed by the advisory board on their notices. 
But it was changed due to carrying capacities and so forth, but that 
would be the adjudication. But these other individuals have not been 
notified of that. 

Mr. Harrison: Is it not customary, Mr. Fallon, when you ¢on- 
sider the establishment of class 2 rights, to notify the individual 
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concerned ? 
Witness: He would be notified when he files his next application. 
It is substantially the same as he has been notified before. 

50 Mr. Harrison: These class 2 rights as delineated on this ex- 
hibit, would they be permanent from now on or is that subject to 
change the same as temporary ? 

Witness: No, that would be subject to appeal. 

Examiner: Any further questions ? 

Mr. Harrison: I believe not. 

Examiner: Any objection to the exhibit ? 

Mr. Harrison: If it please the Examiner, the exhibit purports 
to set up definite class 2 rights and from the testimony of the witness I 
do not believe there has been any adjudication. The exhibit is not, in 
my opinion properly entitled--it appears to be an affirmative action am 
I don't believe it is. It is contemplated action. 

Examiner: The exhibit has been explained and qualified by the 
witness and it will be received in evidence as Appellant's Exhibit D on 
that basis. 


(Appellant's Exhibit D, McNeil, Bar- 
rett and Carberry Adjudication Sum- 
mary, was thereupon received in 
evidence.) 


Q. To continue the questions asked by Mr. Harrison, was 
Mr. McNeil ever notified that the proposed grant of grazing privileges 
to him for this year constituted an adjudication of his right to either 
class 1 or class 2 by the Bureau? A. He was notified what his grazing 
privileges had been approved for, the extent of his grazing privileges. 
Q. For the year 1954? A. For the year 1954. 


Q. And there isn't a word on the notice to Mr. McNeil suggest- 
ing that you had taken any action at all adjudicating either his class 1 
rights or his class 2 rights, isn't that true? A. There was nothing 
on the notice to that effect. 
51 Q. Was he ever informed verbally or otherwise that this con- 
stitutes an adjudication of his permanent rights? A. I believe he 
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understood it that way. j 
Q. And why did you get that belief? A. That was all that we 
could grant him. The grazing privileges were proportioned out. That 
is the total available and he was approved for approximately 220 based 


on the previous carrying capacities and now under this, which is a 


slight revision due to additional information, we call it 232. 

Q. But to get back to the question, he had no way of knowing 
from anything you have said or done that this purports now to be an 
adjudication of his basic rights, didhe? A. I believe it was understood 
that way. 

Q. Do you think Mr. Barrett understood the same thing? A. I 
believe he did. ! 

Q. Do you think Mr. Carberry understood that the license for 
this year constitutes an adjudication of his basic rights ? A. I believe 
So. 

Q. Why have you used in column 8 the words "Temporary use 
satisfied?" A. That is the extent of the temporary, percent of this 
temporary use that was listed in this column 6 that was satisfied. 

Q. What column there then shows so that the ordinary person 
could find it that it is a class 2 right or any right is a class 2 right ? 
A. There is nothing on this particular form that would show. It isn't 
labeled "class 2."" Column 8 would be the class 2 proposed. 

Q. So that on the face of the license and on the face of exhibit 
4, there is nothing to indicate to anybody reading it that there is any 
class 2 involved, isn't that correct? A. It is not labeled class 2. 

52 Q. Nowaclass 2 right is based on commensurate base pro- 
perty, is that true? A. Yes, dependent by location. 

Q. In determining these class 2 rights did you made an exa- 
mination of the base of the various applicatns? A. Yes. 

Q. Now in examining the base did you go into the history of 
those bases at all? A. My assistants made the examination. I should 
say that I did not make the physical examination. My assistants made 
the physical examination of the properties and went into some of the 
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history on them. 

Q. Now taking the base of Wade McNeil, what do you know about 
the history of that base as to how long it has been the headquarters of 
a ranch operation? A. I understand it has been the base for a number 
of years, probably since--as I recall from the base property inventory, 
he homesteaded part of it in 1928. He also had additional homesteads 
that he had under lease or some control that he no longer has. Then 
one part of it I believe the record shows the Pacheco place, Mr. McNeil 
bought in approximately 1933, which is the main base property. An- 
other section he acquired in approximately 1947. 

Q. With relation to the McNeil place, do you know how long hay 
crops have been harvested from any part of his place? A. AsI recall 
the permit shows that most of the production has been materially in- 
creased in recent years. As to what extent, I could not say. 

Q. But if I were to say to you that Mr. McNeil and his brother, 
Roy McNeil, started cutting hay on that property in 1927 or 1928, 
would you think that would be about right from what you know of it? 

Mr. Caplan: I want to interpose an objection because I think the 
question is immaterial. We have conceded that as of the present time-- 

53 we have raised no question of commensurate property at this 
time. These questions all go to those matters but there is no question 
of lack of commensurability that has been raised. 

Mr. Erickson: It is a foundation for another question which 
deals with this business of the class 2 rights. 

Examiner: You may proceed. 

Q. Do you know how long the Barrett property, the deeded land, 
has been a base for a ranch operation? A. No, I don't. 


Q. At least as long as the McNeil and probably longer, do you 
think that would be true? A. I would imagine. 3 


Q. Now, how about the Carberry? A. I imagine the same 
thing. 
Q. And'what about the T.R. Wilson? A. I imagine about the 
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3 Q. In asking these questions about a base for a ranch operation, 
I am thinking in terms, Mr. Fallon, of a place where you put up hay 
and have a ranch headquarters and you have answered my que stions 
with that idea in mind, have you not? A. That is, you are referring 
to their base properties which may include natural or cultivated feeds ? 

Q. Now do you know how long there has been a ranch base on 
what is called the Shores - Matovich property? A. No, I do not. As 
I understand, it was homesteaded many years ago. How long it was 
used, I do not know. The party that made the ania might know 
but I do not. It was before my time. 

Q. You don't know that that land for many years was part of 
the summer range of the Phillips Development Company ? A. It possi- 

bly could have been. I understand that Phillips used it in their 
sheep operations. Iam not familiar with their operation. I do under- 
stand it was perhaps a summer operation. I do not know how long they 
controlled it however, and what the use was prior to their time. 

Q. Do you know whether Steve Holman during the two years he 
owned the property used it as a ranch base or not? A. I do not know. 

Q. Do you know when Shores and Matovich started using it as 
a ranch base? A. I imagine some time after they ial it. Again 
I do not know. | 

Q. I:think you gave the figure of Shores - Matovich? A. 1949. 

Q. That they acquired it? A. Yes. 

Q. Do you know anything about how long Town Brothers or 
their predecessors have used any of the property that is now their base 
as the base of a ranch operation? A. No, I do not. All of these 
properties have been used as base since I have been here and that is all 
I can state. : 

Q. In determining how these rights were to be: determined, 
both first class and second class, class 1 and class 2, did you take into 
account the historical basis for each operation? A. No. We accepted 
their recognized certified class 1 preferences as listed and for the 


adjudication of the class 2 we accepted four out of five year average 
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past use. So we did not go beyond the date of 1948 in that. 
Q. In your study of this, did you make any investigation, did 
you determine whether the Phillips Development Company may or may 
not have abandoned the use of their range for a period longer than five 


years? A. Their grazing privileges or preference was on this list as 


recognized prior to that time. I did not investigate any of these pref- 
erences. 

Q. And that would also be true of Carberry, you made no in- 
vestigation to determine whether he had abandoned his preference ? 

A. That would be true. 

Q. Was'there any other area than the one McNeil grazes, where 
you made any change in the area, grazing area allotted to any applicant 
from that which was in existence in the last year the State District 
administered the area? A. I do not recall any changes in the allot- 
ments. 

Q. There was a change in the McNeil. A. Other than in the 
McNeil. 

Q. You have given me the transfers or given the Examiner the 
transfers which are exhibits 5 and 6, of the base from Phillips to Hol- 
man and Holman in turn to Shores and Matovich. Do you know whether 
that land is now owned by both Shores and Matavich or whether it is 
owned only by Matovich? A. That I cannot tell you. It is in the record. 

Q. Do you know where the base was that Benny Phillips had on 
which his priority was recognized by the State Board? A. The base 
shown on the record was the Black land. 

Q. Do you know how far that was from the grazing area? A. I 
imagine it was probably 30 or 40 miles. 

Q. Do you know where the Holman base property is to which 
those rights were transferred? A. Yes, it is near Dodson. 

Q. How far is that from the area by road? A. I imagine about 
80 miles. 

Q. Nowturningto the Town's property, you have shown some 
class 1 rights there and have referred to them, I think, in earlier 
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testimony as having come from Carnahan. Have you in your files the 
56 instruments under which any base was transferred from Carna- 
han to Town? A. It shows the land that was formerly owned by Carna- 
han. 

Q. And that would be land down in this lower area, down in 
here some place, is that correct? A. Yes. 

Q. AndIam referring to the white area below the word Shellito 
and Town Bros. on exhibit 2. Did you make any investigation to deter- 
mine what type of operation Carnahan had? A. No. The preference 
list was used to determine it. 

Q. And what did you give as the figure of the class 1 rights that 
Town Brothers got from Carnahan? A. Two hundred twenty-three as 
I recall. 

Q. And would that be reflected in column 4 of exhibit 4? 

A. Yes. 

Q. You would divide that figure by 8 and you would have the 

correct figure, is that true? A. No, that includes additional recognized 


preference. 


Q. Where does that additional recognized preference come 
from? A. That was additional preference that was set up May 22, 1950. 

Q. And where did it come from? A. It was the district, the 
State District set it up as class 1 grazing privileges. | 


Q. And where did the priority come from that warranted that ? 
A. It was based on Town Brothers five-year average use preceding that 
date. It would be the five years before 1950. ; 

Q. Did you approve that? A. Yes. 

Q. You can't get a class 1 on the basis of five years' use in the 
1940's can you? A. We would recognize it as class 2 but the district 
at that time was under the impression that it had to be class 1. They 
were not authorized to set up class 2, but they set it up as class 1. 
It would be class 2. 

Q. Did you approve of it at the time? A. We approved it as 
class 2. 
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Q. You reflect it on your adjudication sheet, exhibit 4, as 
class 1. How do you do that? A. That shows the established prefer- 


ences. 

Q. What is the difference between that and this class 2 that 
shows up over here in 8? A. That was what had been recognized 
prior to 1952. 

Q. How much class 1 does Towns have now? A. They would 
have 223. ; 

Q. Andthat is all from Carnahan? A. Yes. 

Q. Have you recognized additional class 2 for them now? 

A. It would be the 240 that was listed, as I say in the district minutes 
as class1. The district carried this as class 1 and it would be part 
of that. 

Q. Tell me about how those rights were set up in 1950 that you 
didn't approve of? A. I didn't say I did not approve of them. 

Q. Imeanasclass1. A. At that time asI recall, the South 
Phillips District wished to establish grazing privileges for Mr. Novak 
to settle some of their problems and Mr. Novak had been operating for 
a number of years on strictly a temporary basis and the board met, as 
I recall, on May 22, 1950, at which time were present the board and 
Town Brothers and Mr. Novak and possibly others. At that meeting it 

was desirous--as I say the board wished to set up additional 
grazing privileges which they were under the impression as I recall 
had to be, would be class 1. At that time I had advised them that we 
would not want to set up the full amount of grazing privileges or past 
use grazing privileges for any individual until we had a change to adjudi- 
cate the whole area and examine the whole area. However, as long as 
those people had been confined to that area for some time, had been 
running livestock for a number of years, I said we would be willing to 
go on 60% of the average past use. 

@. As class 1? A. As class 2. But there wasthe practice of 
setting it up as class1. We were cooperating with the two agencies, 
the Soil Conservation Service, the Bureau of Land Management, and the 
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State District, and we had three sets of laws and we had to make it 
workable. So whether they called it class 1 or class 2, ‘once they are 
established there would be no difference, so it was just a matter of 
terminology. : 

Q. As of that date, 1950, how much class 1 did you then recog- 
nize for Town Brothers? A. We recognized as of that day 223. 

Q. And how much was given to them as rights that you couldn't 
accept as class 1 but accepted as class 2? A. Two hundred and forty. 
There was no objection. If they were going to call it class 1, there was 
no objection from us. But under our setup, under the Federal Range 


Code of course it would have to be class 2. 
Q. Andis it class 2 now? A. It would be class 2, yes. 
Q. Is it class2? A. It would be class 2 under the Federal 
Range Code, yes. : 
59 Q. How do you carry it? A. I think on the preference sheet, I 


believe it shows it as class 2. 

Q. And what does your preference sheet show for Towns for 
class 1? A. Two hundred twenty-three. 

Q. So this 240 is in addition to that 223, is that true? A. Yes. 
There was very little difference. If they had not established the 240, 
they would have taken 60% of their total past use and there would have 
been very little difference. : 

Q. Now in column 9 of exhibit 4, you-have for Town Brothers 
7% of the temporary use satisfied. Does that mean now that you have 
cut Towns so they have 7% of the 240 in addition to their 223? A. That 
is all we will be able to recognize them for. 

Q. So that now Towns will be able to run 223 and 7% of 240, is 
that right? A. It would be based on this adjudication. It will be 476. 

Q. Ican't follow you there; 7% of 240--? A. Seven percent 
of 106 AUM's--or 7% of their Federal range demand is 1576 AUM's 
based on their temporary use, and of that amount we have 106 AUM's 
available. ; 

Q. So that Towns are in a different situation than anybody else. 
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They have a class 1 right, they have a class 2 right and they have a 
temporary right? A. There are others the same. 

Q. Is Barrett in that situation? A. Barrett hasclass1. Bar- 
rett had not been established class 2 or been recognized for any addi- 
tional privileges prior to this time. 

Q. Now 'the effect of what you have done here is to give Towns 
a permanent right for four hundred and some odd head by giving them 
full credit for class 2 and with Barrett, McNeil, Carberry and Wilson 
and everybody else, you call, what you call class 2 for Town, you call 
temporary for everybody else and cut them, is that true? A. No. We 

accepted the certified records at the time we took over and at 
that time it showed Town Brothers with 463 animal units that had been 
recognized. 

Q. What was there about the records of the district that put 
Town Brothers' rights in addition to their class 1, in any different 
category than any additional rights for Barrett, Wilson, Shores, Car- 
berry and everybody else? A. It was an action passed by the board 
and approved by the two agencies concerned. It was a formal action, 
a recognition. 

Q. What is there different about the Town setup that would 
justify your approval of a class 2 for them when as I understand it you 
wouldn't approve class 2 for anyone else? A. No one else was con- 
sidered at that time. The meeting was held for those two individuals. 
It had been the desire of the State District as well as ourselves to set 
up all class 2. But as I say they had a knotty problem they wished to 
settle at that time and they wanted to set up the grazing privileges for 
those two users. We would have rather set them up for all the users, 
but at the time it was very desirous on the board's part to set up Mr. 
Novak. Mr. Novak was being transferred from one range area to 
another and as I recall he objected to moving without a preference. 

So the board wanted to solve their problem. They wanted to grant him 
a preference. He had been running for many many years and also 


Town Brothers had been running for a number of years, so if you were 
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going to set up one you would have to set up the other man he is going 
to run in common with. That is why they were set up. | 

Q. Did you notify Ted Wilson that you were going to set up 
Town Brothers on what amounted to a priority right ? A. The initial 
action on this was by the State District and we certified the action, 
agreed to it. 

Q. Was there range available there to set Town Brothers up 
on their class 2 right? A. Yes. 

Q. Was there range available in the McNeil allotment to set 
him up on a class 2 at the same time? A. Yes. 

Q. And would Barrett have had any objection or right to object 
if you had set McNeil up on class 2 at the same time as you set up 
Town Brothers? A. Yes, because they were involved in litigation at 
that time. In fact at that time Mr. Barrett had the use of pasture D. 
He was using part of it and the range had not been adjudicated. That is 
we had not adjudicated it. 

Q. The situation briefly stated in 1950 is that every one in 
there had certain class 1 rights. As to rights in addition to that all of 
them were temporary except Towns who had been awarded a class 2 
right, is that true? A. Novak hadclass 2. There were others that 
had class 2 preferences. From time to time class 2 preferences have 
been established. 

Q. Was there anybody else in that area that had a class 2 except 
Towns? and Novak? A. In that particular area not that I recall. 

@. And so when you made this cut, you did not cut the class 2 
of Towns? A. No. : 

Q. But as to every one else in the area you cut the use in ex- 
cess of their class 1 on a proportionate share basis ? A. We cut all 
’ that had been carried as temporary, The other privileges that had been 
certified, class 1 and class 2, was not cut. | 

Q. Have you the instruments or any instruments Setowine the 
transfer from Carnahan to Towns? A. There was no transfer as such. 


The base property, according to the information available at that 
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meeting, was now owned by Town Brothers. The certification 
list was checked. Mr. Carnahan was shown with a preference of 320 
animal units. There was remaining on the property that he now had 
approximately 97. It was the concensus of opinion of those present that 
the balance should have been Town Brothers as they had bought this 
Carnahan land. So asa result it was granted. 

Q. Was there any transfer at all from Carnahan to Town of 
any grazing rights? Was there anything that Carnahan ever signed? 
A. No, there was no transfer. 

Q. Do you know where Carnahan's base was? A. Iam not 
familiar with his operation. 

Q. You can't transfer grazing rights without transferring base, 
can you? A. They owned the base. As I understand they bought the 
base. 


Q. Do you understand that this territory down here in white 


was Carnahan's base property? A. As I understand it, part of it was 
his property. 

Q. Where was the rest of the base property? A. As I under- 
stand it, it is known as the Larb Creek place. 

Q. What investigation did you make of that before you approved 
that transfer? A. There was no investigation made of it. The board 
was in session and apparently they were familiar with it and it was 
pointed out that the certification list showed 320 head preference for 
Carnahan. The ionly property he had left was recognized for 97 head 
and the remaining should have been Towns. That is what was presented. 
There was no investigation made. At that time we were administering 
the land under cooperative agreement with the State Grazing District. 

I might add as a result of the discussion held at the meeting, I recom- 

mended that the preference list be changed and that Town Brothers be 

granted the difference, because you couldn't carry the 320 class 1 pref- 
erence where the property was mostly disposed of. 

Q. The decision was yours? A. No, the decision was not. 

Q. Whose was it? A. I made the recommendation. 
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Q. And who made the decision? A. The board made the deci- 
sion that it be recognized and we concurred. 
Examiner: What board was that ? 
Witness: The South Phillips Cooperative State Grazing District. 
Q. The State Board? A. The State Board, and I believe their 


records were changed accordingly. 
Q. Now, up to 1948 do you know whether or not the State Dis- 


trict recognized Town Brothers for anything but temporary rights ? 
A. The record shows that they were not recognized in their name for 


any other than temporary. 

Q. And you have no instrument of transfer from Carnahan to 
Towns so that if the Carnahan rights went to Towns, it is simply a 
matter of subtraction? A. There would be no instrument required. 

Q. What is the number of cattle Towns have been running down 
there? A. 660 head was their average in the five-year period. 

Q. And do you know what the maximum is? A. I believe prob- 
ably 750 head. That was in 1952. | 

Q. At the time that you were setting up the Town Brothers or 
the district in 1950, did you make any study of the base that the Towns 
were offering to support this large allocation? A. I had'only been here 
a short time and we went solely on the record. They had had a base 
property inventory of record before that showed adequate base. 

Q. In determining what rights you are now going to give to 
Towns, did you give any consideration to the fact that there had been 
no established ranch operation there until recent years, and that in 
the case of the others there had been established ranch locations for 
many many years? A. The basis so far as adjudication was the es- 
tablished recognized preference and the number of livestock that they 
had run during that four out of five year period. The record showed 
that they had run livestock for a number of years before that, but we 
did not go beyond that date. Our adjudication was based on those two 
factors. | 
Q. And except for the fact that you took the Towns allotment 
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and allotted half of it approximately to class 1 and half to class 2, you 
took the State District figures, is that true? A. The allotment has not 
changed any. It has remained the same as I understand it for quite 
some time. We took the recognized preference and as I stated that has 
been recognized since 1950. Whether it was class 1 or class 2 was 


immaterial. It had been a recognized preference whereas the other 


use they had was temporary. It would be in the same category as the 
other temporary use. 

Q. Do you know the date in 1950 this action was taken by the 
State District? A. I believe it was May 22, 1950. 

Q. Is it my understanding that in your view of class 1 prefer- 
ence and class 2 they are exactly the same? A. After they have been 
established they are, one is as good as the other. If there is a cut, 
they are cut proportionately. 

Q. In other words, if a man has a class 1 right of a hundred 
and a class 2 right of 50, the cut would be made-- A. On the 150. 

Q. And if a man only had a class 1 right and no class 2 rights 
and his neighbor had both, the class 1 right would be cut just the same 
as-- A. After it had been established. 

Q. Was any notice ever given by you to anybody that class 2 
rights were being established for Towns, except Towns and Novak? 

A. At that time, at the time they were established the South Phillips 
Cooperative State Grazing District was issuing the licenses and notify- 
ing the individuals. We did not notify any of the users. We had no 
personai notification to them. 

Q. Mr. Fallon, do you recall participating in any conferences 
with any of the officers of the State District over the matter of the pro- 
priety of setting up class 2 rights, where that was discussed? A. Did 
you say did I attend such a meeting ? 

Q. Yes, other than with relation to the Towns. A. I have been 
to several meetings where I say class 2 privileges were established. 

I have attended some of them and my assistants have attended others. 
I have attended no meeting as I recall where they were questioned. 
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Q. Do you know whether it is a fact or not that the State Dis- 
trict did set up class 2 rights for most of these people and on the in- 
sistence of the Bureau of Land Management those were cancelled and 
they were made temporary instead? A. That was before my time. 

I could not say. 2 

Q. You have heard of it? A. I have heard that the Grass Com- 
mission told them definitely they were not established properly and it 
was also my understanding that they were not even established. That is 
just hearsay with me; I was not present. 

* * * 

CROSS EXAMINATION 

BY MR. HARRISON: 

@. Mr. Fallon, when the lands in question here were operated 
by the South Phillips State Grazing District, did your officials attend 
the various meetings of that board? A. Yes, we attended most of the 
meetings. | 

74 Q. Did they notify you? Is that the usual prOcecnree that you 
were notified? A. Yes. 


Q. Anda representative of your office was there? A. Yes. 


Q. In that way you exercised a supervisory capacity, did you 
not, over their actions? A. Well, I don't know if you would call ita 
supervisory capacity. We acted in accordance with our cooperative 
agreement with the State District. 

Q. You knew what they did at alltimes? A. Yes. 

Q. Is it or not so that copies of their minutes were furnished 
your office? A. No. 

Q. They were not always furnished your office? A. No. 

Q. Now with regard to the adjudication of class 2 rights, am 
I correct in understanding that first the applicant must apply for class 
2 rights? A. He must file an application for grazing privileges. 

Q. And then the second step, is this not so, you must certify 
there is available range in the area? A. Yes. 

Q. And in connection with any class 2 rights that were set up 
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by the grazing district was that procedure followed? A. Yes. In each 
case the information showed there was range available to the extent 
given. 

Q. And after they were set up, whether by your department 
direct or by the South Phillips State Grazing District, were not they 
recognized by the Bureau of Land Management thereafter? A. They 
were. 

15 Q@. And that is true with regard to all class 2 rights that may 
appear in this cause? A. Yes. 

Q. As far as the Shores and Matovich pasture is delineated on 
the map there, Mr. Fallon, the transfer of the class 1 rights from 
B.M. Phillips to I believe Steve Holman, in the first instance, was it 
not? A. Yes. 

Q. That was handled through the Bureau of Land Management 
was it not? A. Yes. 

Q. And it was recognized by your Department as being a 
transfer of class 1 rights? A. Yes. 

Q. And thereafter the South Phillips Cooperative State Grazing 
District likewise recognized itasatransfer? A. Yes. 


Q. Now with regard to the class 1 preferences of all the parties 


involved in this case except for Town Brothers, and I believe even for 
Town Brothers, they were all set up in the South Phillips Cooperative 
State Grazing District? A. Yes. 

Q. They had their inception there? A. Yes. 

Q. And that is by virtue of the cooperative agreement which 
has been introduced in evidence, was it not? A. Yes. 

Q. And as they were set up by that grazing district, they were 
recognized by the Bureau of Land Management? A. Yes. 

76 Q. So that when you assumed the control over the lands by 
virtue of termination of the cooperative agreement, you just took over 
what you already recognized, did you not? A. Yes. 

Q. In other words you made no changes in any class 1 prefer- 
ences, so the preferences that exist today are the same that have been 
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there all the time? A. Yes. 

Q. By virtue of your contact with the South Phillips Grazing 
District, you advised them as to the grazing privileges upon Federal 
land that each of the applicants had, did you not? A. It was worked 
out with them from what information we had available. What informa- 
tion we had was given them. 

Q. So that between your Bureau of Land Management Department 
and the Grazing District actually dealing with the applicant, the matters 


as to the use of the Federal range were always available to you? A. Yes. 
Q. You knew what they were doing and they knew what they were 


required to do? A. Yes. 

Q. Now with regard to the judgment in the State Court case in 
the appeal of Wade McNeil, a copy of which is in evidence here as 
Appellant's Exhibit A, I believe, I believe you testified you were not a 
witness in that case? A. That is right. 

Q. Was the Bureau of Land Management in any way involved in 
that case? A. We were not a party to the case. 

Q. The decision which is comprised within Exhibit A, was that 
ever recognized by your Department? A. No. 

77 Q. Did you take that matter up after the decision with the Board 
of Directors of the local grazing district? A. Yes. _ 

Q. And were they advised of the fact that you did not recognize 
the decision? A. I believe so. : 

Q. And thereafter do you or not know whether another action 
was filed? A. I understand there was. 

Q. Involving the matter of that decision, Mr. Fallon? A. Yes. 

* * * * : 

INTERROGATIONS BY THE EXAMINER 

Q. I take it this district is a land base district, is it not? 
A. Yes, sir. | 

Q. Andare there any particular months that the Federal range 
is classified for use? A. Most of the Federal range has been classified 
for use during the period April 1 to November 30. : 
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Q. Does the Bureau have any objection to a person, an applicant 
who is awarded grazing privileges, taking all of his AUM's off the Fed- 
earal range during less than the 8-months period? A. In the individual 


allotments they often shorten their season. The board's recommenda- 
tion in general has been not to allow a man to take the full number of 


grazing privileges for one month, but in general it has been I would 
say to take the full amount. 

Q. Within reasonable limits? A. In accordance with good 
range management practices. 

Q. You have spoken of a recognized preference or certified 
preference. Who actually makes the certification? A. The Bureau of 
Land Management. 

Q. And when you speak of certified preferences, the Bureau 
of Land Management made the certification to the South Phillips Coop- 
erative Grazing District? A. Yes. 

Q. And that certified preference then constituted the Bureau's 
recognition of what grazing privileges particular applicants had? 

A. Yes. 

Q. Did applicants have notice of what those certified prefer- 
ences were? A. The Bureau did not notify every one direct. 

Q. So if there was any certification it would be by the grazing 
district? A. The grazing district would notify the users. 

Q. Do you know whether or not the grazing district did in fact 
notify the users? A. Icould not say. The 1944 listing was made prior 
to the time I came here and since that time there have been very few 
changes or additional set up. Those would be notified on their applica- 
tion or possibly the Secretary would notify them by letter. I would not 
know. 

Q. Then your answer is that you don't know whether or not the 
Grazing District did advise applicants of what the Bureau's certifica- 
tion was? A. Iam sure they were notified on their notices of alloca- 
tion and licenses. I am sure they would be. 

Q. The applicant would receive a notice of some kind advising 
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him of what his grazing privileges for the next year were? A. Yes. 
Q. But did he know that the Bureau had certified a particular 
preference for him and what that preference was? A. ‘No. The pref- 
erence was not, I would say no to your question. 
Q. During the period that this matter was administered by 
the State Grazing District, how did the Bureau determine what addi- 
tional grazing capacity was available for class 2 users? A. What 
range survey data we had available and then based upon what estimates 
we had or we had made. : 
Q. And the Bureau did advise the South Phillips Cooperative 
State Grazing District that there was a certain number of AUM's avail- 
able for class 2 users? A. I would say not as such. : 
Q. They just gave them a total figure, total number of AUM's? 
A. Total AUM's. 
Q. What was this certified preference, was that in AUM's? 
A. The certified preferences showed the total number of livestock on 
an eight months basis and that covered the lands, all the land the 
80 State District controlled, Federal range as well as other State 
District controlled lands. 
Q. Was the amount indicated on the certified preference less 


than the amount determined by the Bureau as to total grazing capacity ? 
A. Yes. 

Q. Then the State District could determine the excess through 
mathematics? A. I would say. 


Q. Merely a simple deduction? A. Yes. 

Q. You refer to this area shown on B.L.M. Exhibit 2, this 
map, aS an area. Has this been set up as a grazing unit of some kind? 
A. It is considered a sub-unit. ; 

Q. Is it givena name? A. We call it the McNeil area. 

Q. Has it been set up formally as a grazing unit or sub-unit ? 
A. I would say yes. | 

Q. What was the method or how was it setup? A. At one time 
that was all open country and the individuals involved were running in 
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common. It was considered as an administrative unit. 

Q. Did you issue some sort of order or did the regional office 
outline what the unit or sub-unit would be? A. I don't know of any 
order, no. 

Q. This is just sort of an informal understanding you have had? 
A. The area we administer, we try to break it down into administra- 
tive units that are workable so you can adjudicate the privileges where 
the use is made. 

Q. Why was this particular area set up and why doesn't it in- 
clude more or why doesn't it include less? A. Because the use is 

pretty much confined to that area. It has been pretty much con- 
fined use for a number of years to that particular area. Those people 
have run in common and they are cut off by range line agreement or 
agreement among themselves for some time. It is a separate area. 

Q. Are these individual allotments set up as a result of a 
formal agreement by the users? A. The allotment lines, most of 
them are set up I would say they are set up by agreement with the users 
with the exception of this controversial area of McNeil, Carberry and 


Barrett. The rest of them, it is my understanding they are set up by 


agreement. 

Q. Is this a written agreement you have a copy of or merely 
an oral understanding? A. I believe most of them would be oral agree- 
ments and some of them would be in the files of the State Grazing Dis- 
trict. 

Q. You don't have them in your file? A. No. They were 
reached prior to the time we assumed direct administration. 

Q. Now, in determining the class 2 privileges available and 
in making the distribution as shown on B.L.M. Exhibit 4, it would 
have some effect if the unit considered were greater or if it were less, 
would it not? A. Yes. 

Q. Then why don't you now take in a greater area? A. This 
is the area in which this use was established that we are taking it four 
out of five years use. That is the area in which he used the grazing 
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privileges. 
Q. Are there other users outside of this area that have grazing 
privileges too? A. Yes. : 
Q. But the class 2 privileges in this area are not in competition 
with the class 2 privileges or users outside of this area? A. That is 
right. : 


Q. Now with respect to McNeil, you say he hada recognized 


preference for 172 animal units? A. Yes, sir. 

Q. And that was for eight months? A. Yes, sir. 

Q. Andthat is how you arrived at 1376 animal unit months as 
his class 1 preference? A. Yes, sir. 

Q. Will you tell me again how you arrived at the 172 animal 
units? A. The 172 was listed on our certified preference list used by 
both the district and ourselves. 

Q. Onthat certified preference list why didn't it list 182 or 162 
or some other figure? How did they arrive at that particular one ? 

A. That as I say was done prior to my time. It had been recognized 
as I say since 1944. 

Q. Then you don't know how the Bureau happened to arrive at 
172? A. On all the cases I don't know just how they arrived at them. 
They were set at a meeting involving the State District, representa- 
tives of the Grass Commission, the Soil Conservation Service and the 
State District, and they established the preferences at that time. Just 
exactly what basis they used for establishing each, I don't know. They 
were certified in this case as I remember by the regional grazier. 

Q. Do you know whether or not the 172 animal units are any 
relationship to the use of the range by the applicant or by McNeil 
during the priority period? A. I do not know exactly what relationship. 

83 Q. Do you know when these individual allotments were estab- 
lished? A. Most of them were established prior to the time that I 
came here. I can show you on the map, but most of them had been 
fenced and our records show the permits had been issued in 1943, 
1946, 1948 and through there. I think there is one short fence that has 
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been put in there in the last two or three years as part of a boundary 


fence. 

Q. They were all established by the South Phillips Cooperative 
State Grazing District? A. Yes, practically all these had been estab- 
lished by the Bureau of Land Management and the State District. 

Q. This grazing district, how many people composed it? 
A. We have approximately 650 licensees and permittees in the entire 
Malta District. 

Q. No, just the South Phillips? A. In the entire South Phillips 
area approximately--there is over 200. We administer direct, 56. 

Q@. And do the members of the district elect a governing body ? 
A. Yes, they elect a board of directors. 

Q@. And then the board of directors makes the decisions to 
award the privileges? A. They make the decisions. 

Q. Are any of those decisions approved by the Bureau? 
A. Yes. 

Q. The Bureau is informed of what the decision is? A. Usu- 
ally a representative of the Bureau is present. 

Q. And does he approve them formally? A. Informally. 

Q. Have any of the decisions been disapproved by the Bureau? 
A. I don't recall of any specific--yes, there was one. 

84 Q. As district range manager did you make any effort to re- 
view what these decisions were yourself? A. Yes, those that I was 
present and knew about. 

Q. You mean when you went to a meeting? A. Yes. 
Q. But if you weren't the one that attended the meeting, some 
one else did. Did you have any method of checking the decisions ? 
A. My assistant advised me. 
Q. Advised you orally? A. Yes, orally of what transpired. 
Q. Then one of these decisions you say you disapproved? 
A. Yes. 
Q. What did you do about that? A. I notified the State District 
of my objection to it. 
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Q. And did they change it? A. No. 
Q. Then your disapproval merely resulted in registering your 


disapproval with the Grazing District? A. Yes. 

Q. Can you tell me what is the difference between a temporary 
permit for a one year period and a non-temporary permit for a one- 
year period; I should say license? What is the difference between a 
temporary license and a non-temporary license that is issued for only 
one year? A. A temporary license or I should say a non-temporary 
license is based on recognized grazing privileges of'class lor2. A 
temporary one is strictly a temporary nature for that year only. 

Q. The Code provides for the issuance of permits or licenses, 
does it not, to either persons who control land dependent by use or to 
persons that control land dependent by location? A. Yes. 

Q. Can you issue a license to a person that holds no land or 
holds land that is not dependent by either use or location? A. Yes, if 
the demand in the first two have been satisfied. 

Q. Assuming that the demand in the first two have not been 
satisfied? A. No. | 

Q. Inthis particular area did you have any grazing privileges 
in excess of class 1 and class 2 demand? A. No, I would say we 
haven't any in excess. Do you mean the recognized total class 1 and 
class 2? ; 

Q. Yes. A. That is right. 

Q. What constitutes recognized class 2? A. Recognized 
class 2 would be, we have taken over from indirect administration to 
direct administration and there are certain privileges that have been 
recognized as class 1 and class 2 during the period it was under the 
direct administration. Then the balance were carried under a tempo- 
rary license only. When we took over we recognized the established 
class 1 and 2 and the temporary had to be adjudicated. i 

Q. Now those temporary licenses, were they issued to people 
who did not have land dependent by location? A. No. . 

Q. Are all of these individual allotments fenced? A. No. 
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Q. Could you give me some idea in general as to which are 
fenced and which are not? A. This allotment is fenced through here 
(indicating on map). 
Q. When you say "this allotment," name the allotment. 
86 A. The Shellito allotment is fenced. The Wilson allotment is 


fenced to this extent. 

Q. Will'you indicate instead of saying "this."" "This" will 
mean nothing to me when I read the record. A. The Barrett and 
Wilson allotments are not separated. The Matovich Brothers allotment 
is fenced except the Shores allotment is fenced separate for a small 
piece on the south end. The McNeil - Carberry area, this is the con- 


troversial area and the entire area is fenced, but it is in controversy. 
The Carberry west line is fenced also. 

Q. Now, if your decision or decisions now under appeal are 
upheld, it will in effect mean transferring part of the McNeil allotment 
to somebody else, will it not? A. I would say it is the McNeil area. 
It is not an individual allotment. It has been in litigation since 1947 
and Mr. McNeil has not had exclusive use of it during that entire 
period. 

Q. Let me put it this way. It will result in excluding McNeil 
from a certain area, would it not? A. Yes, or he would have to run 
in common. 

Q. Will it necessitate the removal of a fence or putting up new 
fence? A. Not that we had contemplated. They can run in common. 

Q. And your answer is it won't necessarily? A. That is right. 

Q. Now in determining the class 2 privileges, do you mean 
that you took the average use of the various applicants for the five 
years prior to 1952 or was it 1950? A. 1952, four out of five years. 

Q. The four out of five. You mean you took the best four 
years? A. We took their licensed use, the highest four years. 

87 Q. Then during that five year period their use fluctuated, I 
take it? A. Some, yes. 

Q. And that fluctuation was the result of awards, variations in 
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the awards by the South Phillips Cooperative State SENS District ? 
A. Yes. : 

Q. Do you know why they fluctuated from year % year? A. 

Most of them didn't fluctuate very much. I would say there was not very 
much fluctuation. It was based primarily upon the application of the 
individual. 

Q. You say not very much. Will you give me some estimate of 
the amount, or if you can, state it in percentages, 5%, 10%, or 50%, 
whatever it was. A. It would have to be purely a guess. I would say 
that possibly 20 or 30%. | 

Q.. Are you basing that upon the total use or ee the class 2 use? 
A. I was basing it on the total use. 

Q. If you say the class 2 use varied between 20 and 30%, is 
that what you mean? A. Yes, the temporary use. 

Q. And do you know whether or not that variation or fluctuation 
was the result of the applications, that is it resulted because the users 
put in applications for a varying number of grazing privileges from year 
to year? A. Yes. There were a number of factors, probably due to 
the applications and also forage conditions and other factors that en- 
tered into it. | 

Q. Was any of it due to, we will say arbitrary action by the State 
Grazing District? A. Not that I know of. 

Q. Do you know during that five-year period how the South 
Phillips Cooperative Grazing District awarded and distributed class 2 
privileges? A. Yes. : 

Q. And how did they do that? A. Based on the uletites 

received and the amount of forage that from the available in- 
formation was available to satisfy them. : 


Q. Did they ever receive applications for more grazing privi- 


leges than was available? A. Oh, yes. 

Q. Then how would they resolve that question, if you know? 
A. They would resolve it on qualifications of the applicant and the 
amount of range that they had available. The main thing was the 
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amount of range they had to distribute. 

Q. What I am asking is if they had applications for more graz- 
ing privileges than there was range available, they had to reduce 
somebody's application to come out even? A. Yes. 

@. Or they had to grant licenses for less than the application. 
Do you know how they made that determination? A. They tried to do 
it on a proportionate basis to the best of their ability considering the 
area in which a man was applying to run. 

Q. During this last series of questions I have referred to class 
2 and I take it that that is the same or similar to what you call tempo- 
rary now? In other words I am trying to find out if you have any dis- 
tinction between temporary permits and class 2. A. Yes. 

Q. Inaddition to class 2 licenses, did the Grazing District 
issue temporary permits? A. Yes. 

Q. Andon what basis did they make a determination as to who 


was to receive a temporary permit? A. It would be based on the 


available range and the demand and the area in which the applications 
were received or the area of use. 

89 Q. Your answer would be the same as when I referred to 
class 2? A. Yes, but the State District held them as temporary graz- 
ing privileges. They were not classified as class 2. They have class 
2 also but they were held as temporary until they could adjudicate the 
range. 

Q. What kind of notification does an applicant get ? What does it 
Say on his license or permit? Does the license or permit specify so 
many of these AUM's are class 1 and so many class 2 and so many 
temporary? A. No. 

Q. He is just given a permit for total number of AUM's? 

A. Yes, sir. 

Q. And he doesn't know whether it is class 1, class 2 or tem- 
porary or what it is? A. I would say the applicants have been operat- 
ing for a long time and they pretty well know what their class 1 grazing 
preferences have been recognized over a period of years. 


99 

Q. You say the applicants do know what they are? A. Yes. 

Q. But the permits or licenses that are issued do not specify 
on the face of them what they are? A. No. We have just started to 
administer the lands and it would be similar to administering them back 
in 1935 and 1936. 

Q. Can you say when it was administered by the’ South Phillips 
Cooperative Grazing District as to whether their licenses or permits 
specified as to what that was? A. Yes. ) 

Q. They specified class 1 and temporary and class 2? That is 
all Ihave. Any redirect? 

Mr. Caplan: Yes. 

REDIRECT EXAMINATION 

BY MR. CAPLAN: 

Q. Mr. Fallon, the Examiner asked you a question which was 
to the effect as to whether or not when you accepted the recognized 
State District class 1 preferences as a basis for the initial adjudication, 
whether you made any effort to relate that back to the 1929- 1934 pri- 
ority period, and I believe your answer was that you made no effort to 
relate those recognized privileges back to that priority period. I wish 
you would tell me as a matter of administration why that policy or 
route was adopted. What consideration was given to that question by 
the board and by you and why did you determine to go the way that you 
did? A. We considered it but it is practically impossible at this time 
to go back to 1929 to 1934 priority period and come up with an answer 
that is accurate due to lack of records to go back on. The lands have 
changed hands. People have had leases used in their base property 
with no lease recorded. Lands have gone back to the County andthen 
been bought back again. And to try to establish that with accuracy 
would be almost impossible. To establish the numbers would be almost 
the same thing. Some of the ranchers who owned the ranches during the 
priority period are no longer here. Some are dead and to try to estab- 
lish the fact would be almost impossible. All of these operations have 


been a continuing operation for many years. It was the desire to try to 
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stabilize them and cause the least upset in local economy as possible. 
But to go back to the priority period at this time, after 15 years or 
more, is almost impossible to come up with a fair answer or accurate 
answer. In addition a number of properties have been sold and people 
have bought them that would make it very impractical. 

Q. As aimatter of fact you would have to go back 20 to 25 years 
in an effort to ascertain that information? A. Yes. 

Q. And we have been discussing the Wade McNeil case here 
today. You would have to multiply that by--how many applicants do you 
have in the area which was taken back by the Government for the direct 
issuance of permits? A. We would have approximately 160? 

Q. 160? A. Yes. 

Q. This matter then was considered by you and the board and 


this was the route you decided to pursue because of the testimony you 


have just given as to what trying the other way would result in? 
A. I might say I had a similar experience in the Lewiston District in 
which I was in before. We hada similar district in which we started 
adjudication proceedings and we tried to go back to the 1929-34 period 
there and it was practically impossible and as I recall, they decided to 
use some other base because it was almost impossible to go back and 
establish it and we spent several months trying to work that up as to 
what was the past use and what was actually used. 

RECROSS EXAMINATION 

BY MR. ERICKSON: 

Q. Mr. Fallon, turning first to your last testimony, you know 
that Wade McNeil was onhis property during the priority period and 
he is here in the court room, do younot? A. I believe he was and 
I do not know for sure. 

Q. And Archie Carberry was on his property during the base 
period and he is in the court room, is he not? A. Iam not sure, 

I believe he was. 

Q. You know that to be the fact, don't you? A. I understand 

it, yes. 
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Q. And you know the property that is now controlled by Mr. 
Barrett was owned by Mr. Tom Stratton and Mr. Stratton is in the 
court room? A. I know Mr. Stratton owned the property, but how 

~ long before I do not know. 

Q. And you know the property down in the NS area was 
prior to the time Towns and Carnahan came in, ina large part was 
controlled by Mr. Gordon McEwen, and he is living and is in the court 
room? A. Ido not know how much Mr. McEwen controlled. 

Q. But you know he was familiar with that territory? A. Yes. 

@. And you knew Mr. Shellito lived in that territory all of the 
priority period? A. I didnot. I know he lives there. 

Q. And you understand he has lived there fora great many 
years, do you not? A. I know he has been in this area a long time. 

Q. And you know the Shores boys grew up over here and were 
living in this area all during the priority period and they are present 
in the court room? A. I cannot testify as to who lived here before I 


came. 


Q. Did you make any inquiry? A. We used the ae list. 


We did not make inquiry into the past use. 

Q. In other words when you came to that conclusion, that it 
would be impossible to do anything about finding out what the rights 
were, you didn't make any attempt to find out what the rights were 
from 1929 to 1934? A. It was considered, and the board recommended 
it as most fair and just to take the recognized preferences on which 
these properties had been bought and sold for a number of years, to 
take that. 

93 Q. And who was the board that you are talking about ? A. The 
advisory board. | 

Q. Of the Bureau. But you had the decision, = you not ? 

A. Yes. | 

Q. And you also know that Mr. Perry Wilson owns the Barnard 
allotment and he lives in town? A. I know Mr. Perry Wilson owns 
some land down there. I don't know exactly what. : 
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Q. And you know Mr. Dick Cruickshank has been in the country 
and who owns a part of their allotment, and is available here in Malta, 
do you not? A. Yes. 

Q. And you know Mr. Steve Holman who bought the Phillips 
allotment is available in the county? A. He is available in the 
county. 

Q. And Mr. Benny Phillips who sold the allotment to Mr. Hol- 
man is available in the county? A. He is available in the county. 

Q. Did you ever make any attempt to look at the assessment 
records of Phillips County to find out what stock people ran in this 
area during the priority period? A. No, I have not checked the Phil- 
lips County records for the users. 

Q. Have you made any check of the Phillips County records to 


determine whether it might be possible to trace the chain of title of 


these various base properties during the priority period and since 
then? A. From what my experience has been it would be a very diffi- 
cult job. I have made no attempt to check them. 

Q. You mentioned county lands here. Is there any county land 
in this area? A; Idon't know. AsI say, I do not know what the status 
of the land was prior to the time I came here or I might say that I know 
the county owned vast acreage at one time in this entire area. 

94 Q. Has anybody ever applied to you since you took over as the 
administrator of this land for a class 2 right? A. They have applied 
for grazing privileges. As to class 2 from this area, I don't recall. 

I couldn't say. 

Q. Now at the time you took over from the State Grazing Dis- 
trict, did any one else have a class 2 right recognized by anybody, of 
the people here involved? A. I would say the preference list showed-- 
I believe the only one that would be shown would be Town Brothers of 
this particular group. : 

Q. Iam not quite sure of my date on this Mr. Fallon, the date 
the Bureau took over administration was 1953? 

Mr. Caplan: Let's get the exact date. There was a termination 
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on the cooperative agreement , November 24, 1952? 

Witness: Yes. 

Q. The fall of 1952? A. Yes. 

Q. And Iam not quite sure as to what you said about those 
class 2 rights for Towns. Did they show up on the South Phillips Co- 
operative books as a class 2? A. I could not say whether they showed 
as class 2 or class 1. They showed listed as a preference but as to 
the classification, I could not say. 

Q. While we are discussing that matter in the light of some of 
the questions the Examiner asked, it reminded me of matters I should 
have gone into. Earlier you testified that in your view class 1 and 
class 2 rights are exactly the same, once they are established? 

A. If it is necessary for a cut, they would be cut proportionately . 

Q. Icall your attention to section 161.6 of the Range Code and 
for the convenience, I hope of the Examiner and counsel , I would like 
to have read into the record a very brief excerpt by this witness rather 

than wait for the brief. I call your attention to subsection (b) 
(1) and ask you to read just that first sentence. A. "To applicants own- 
ing or controlling land in class 1, licenses or permits to the extent of 
the dependency by use of such land; to applicants owning or controlling 


water in class 1, licenses or permits to the extent of the priority of 


such water." 

Q. Now then I call your attention to the next ral which 
has to do with class 2 and I wish you would read that. A. "To appli- 
cants owning or controlling land or water in class 2, licenses or per- 
mits for the number of livestock for which range is available and which 
can be properly grazed in connection with a livestock ca which 
involves the use of such land or water." | 

Q. Having read those two paragraphs, do you still take the 
position that class 1 and class 2 are the same after they are estab- 
lished? A. After they are established, they will be cut proportionately. 

Q. I notice in the first paragraph you read nothing is said about 
the availability of range and the second does speak of the availability of 
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range. Calling your attention to that, would your answer still be the 
same? A. It would still be the same. 
Q. The Examiner asked you about certifying to the State Board, 
that is the cooperative board, the various class 1 and 2 rights. Did 
you ever certify anybody to the board or did anybody from your office 
ever certify anybody's rights to the board of the cooperative district ? 
A. Yes. 
Q. How many? A. The whole--I don't know how many is on 
there, perhaps a hundred or so. I don't know how many is on the list. 
96 Q. I mean in connection with this area here? A. These indi- 


viduals were on it. 


Q. Do you have a printed form of certification you use? A. No, 


Q. If I were to tell you that from the information we have there 
is in the office of the State District but a single certification by the 
Bureau and that for B.E. Barrett, would you say that our impression 
of the record would be wrong? A. Yes. 

Q. Do you keep copies of those certifications? A. Yes. 

Q. Would you, at your convenience this evening dig those out 
for us so that we may have them for this record? A. Yes. 

Q. Now, you mentioned that there were agreements as to the 
lines and I am not going to ask you what those agreements were be- 
cause you have indicated you don't know what they were except in a very 
general way. It is a fact, is it not, Mr. Fallom, that fencing permits 
from the Bureau were required for the building of the fences in this 
area? A. Yes, sir. 

Q. Of course there is a dispute as to the existence of a permit 
on sec. 15 and some on sec. 28 referring to the line between Barrett 
and the McNeil allotment, and I am not asking you to agree that there 
is a permit there. So that all of the fences, these dividing fences 
except perhaps there may be others in that category where there is 
some dispute, exist there because the Bureau approved them, is that 
true? A. With that one exception. 
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Q. So as to the extent that the fences are there, the allotments 
that now exist, except the one in dispute, would indicate Bureau ap- 
proval of the area allotted to each user, is that true? A. In general, 

97 but if I may refer to this, this fence was permitted to Mr. Mc- 

Neil to here and this is Mr. Barrett's fence in here (indicating). 

Examiner: We will take a short recess. 

(A short recess was thereupon taken.) 

Examiner: The hearing will be in order. 

BY MR. ERICKSON: 

Q. Reference has been made, Mr. Fallon, toa fence which 
separates pastures D and C in the McNeil allotment and you have indi- 
cated that that fence was built by a Mr. Barrett, is that true? A. Yes, 


sir. 


Q. Now I want to hand you what appears to be a carbon copy of 


a letter addressed to you and ask if you recall having soca the original 
of that letter. A. I believe so. | 

Mr. Erickson: I now offer appellant's exhibit E. 

Examiner: Any objection? 

Mr. Caplan: Only as to its materiality. The issuance of section 
four permits was specifically within the authority and the purview of the 
Bureau of Land Management and any recommendation or view of the 
State Board in that connection has no effect. 

Mr. Erickson: I offer it only to complete the story on this. I 
don't have any particular point to make on it. 

Examiner: Do you join in the objection, Mr. Harrison? 

Mr. Harrison: We have the same objection. 

Examiner: The document is received in evidence as Appellant's 
Exhibit E. : 


(Appellant's Exhibit E, a letter dated 
Aug. 22, 1951, was thereupon re- 
ceived in evidence.) | 


98 Q. This letter, Exhibit E, is a letter which you received from 
Mr. James L. Main of the Cooperative District, is that true? A. Yes. 
Q. And that letter was written to you after the decision of the 
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district court to which reference has been made, is that correct ? 
A. Yes, sir. 

Q. That is Exhibit A of the Appellant, Mr. Examiner. Now, 
calling your attention further to the fences, the Examiner asked you 
about the practice of running cattle on the range and using up the range 
in any particular period. I call your attention to what appears to be a 
line beginning at sec. 6 in the lower left hand corner of the Shellito & 
Town Brothers allotment and then running in an easterly direction to 
the area in blue which indicates a State section, I believe, and then 
going back to the point of beginning. Do you know anything about that 
fence? A. I know very little about it. It was constructed before my 
time here. 

Q. That is the fence that fences in the base area of Town 
Brothers, is that true? A. Part of it. 

Q. And does it also include several sections of Government 
jand? A. Yes, sir. 

Q. And is that grazed during the winter time? A. I believe 
that is grazed primarily during the winter, yes. 

Q. Is that land considered as any part of the base of Town 
Brothers? A. I do not believe that is considered as part of their base. 

Q. Are you sure it isn't? A. I would have to check the records. 
I cannot say. 

Q. Do you occasionally count the Federal land under your ad- 
ministration as base in determining the base? A. No. 

99 Q. The same thing seems to apply to land under fence here by 
Wilson on the westerly side of the Wilson allotment. There seems to 
be several sections encompassed within a fence which includes his 
deeded land. Can you say whether he grazes that area in the winter 
time? A. I believe he does. I could not say definitely. 

Q. Do you know whether he has a permit to graze it in the 
winter time? A. Yes. 


Q. And do you know whether the Towns have winter permits to 


graze on this area? A. Yes. 
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Q. There is one fence that seems to be missing here on this 


map and that is a fence which goes from the corner of section 3 on the 
easterly edge of the Barrett property, on the dividing line between 
Wilson and Barrett, to a fence on the deeded land of Barrett. Do you 
know why that fence doesn't happen to be on the map? as I don't know 
anything about that. I couldn't say. 

Q. Do you know that there is a fence there? A. I could not say. 

Q. Will you check your records to determine whether Mr. Bar- 
rett has a permit to split his pasture in two with a fence across section 
32 A. There would be no permit issued because that is War Depart- 
ment land and we issue permits only to construct fences on public range. 

Q. You have no jurisdiction over that? A. No. 

Mr. Erickson: Because there have been several references to 
these licenses, Mr. Examiner, and the form of them, we only have the 
original that Mr. McNeil has of his 1954 license but I am wondering if 
we may not put this in and then ask the Bureau to furnish some copies 
so we can substitute a copy for the original ? | 

100 Examiner: Have you checked Bureau of Land Management Ex- 
hibit 3 to see if there is a copy in that? 

Mr. Erickson: Yes, the first page of Exhibit 3 is the license 
for Wade McNeil dated March 18, 1954, is it not? ! 

Witness: Yes,sir. 

Q. Now are the others, with the exception of the: serning here as 
to its being made pending a decision on the appeal, are the other licen- 
ses issued substantially in the same form as this? A. Substantially 
the same. 

Q. So what appears here in so far as the form is concerned 
would be the license issued to each licensee for the year 1954? A. Yes. 

Q. And is that the form that has been used over the years? 

A. That form has been used the last two or three years, I believe. It 
is a new form. 

Q. And nothing appears in this form to indicate what class of 
rights are granted; simply a grant of a certain number of cattle and a 
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certain number of horses for a certain period of time, is that true? 
A. Yes. 

Q. Your carbon copy which appears as the first page of Exhibit 
3 does not have the conditions, is that correct? A. Yes, sir. 

Mr. Erickson: I believe under the circumstances, in order to 
make this record complete, we should put in the license that Mr. Mc- 
Neil has if it may be understood we can have copies substituted and 
submitted for the original. 

Examiner: Any objection? 

Mr. Caplan: No. 

Mr. Harrison: No objection. 

101 Examiner: There being no objection, the document is received 
in evidence as Appellant's Exhibit F, and appellant's counsel may with- 
draw the original and substitute therefor a photostat. 


(Appellant's exhibit F, 1954 license of 
Wade McNeil, was thereupon received 
in evidence. ) 


Q. Iasked you some questions about the deeded land of Town 
and Wilson and the fence surrounding them which included Federal land. 
There is a similar fence on the Matovich property appearing through the 
center of the allotment. Do you know whether a special permit of some 
kind has been granted to Matovich to winter graze that area? A. Yes. 

Q. And would you say that that winter grazing on those sections 
was not considered a part of their base, of the Matovich base? A. The 
Federal range is not a part of their base, no. 

Q. Iam still a little bit confused about the situation on the 
Carnahan base. Do i understand that what happened there was that 
Carnahan had a base property some where outside of this area; sold 
that base property and that all of the grazing rights that went with that 
base property were not used by their successors, and that that excess 
grazing right that was not being used by them was by you transferred to 
Towns? Is that the transaction? A. The base that they had remaining 


was only recognized for 97 animal units, and the 323 on the record 


under the name of Carnahan, there was no inquiry made into the other 
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part of it. 
Mr. Erickson: That is all. 
Examiner: Any further questions of this witness? (None) 
The hearing is adjourned until 9 a.m. tomorrow morning. 
(The hearing was thereupon adjourned at 5:00 p. m.) 


102 May 5, 1954 
9:00 a.m. 


Examiner: The hearing will be in order. Will you call your next 
witness? 

Mr. Erickson: Mr. Examiner, as we closed yesterday there was a 
couple of matters of the Town, Shores & Matovich licenses and one other 
matter that I would like to inquire a little further from Mr. Fallon on. 

It will only take a few minutes. | 
Examiner: Mr. Fallon, will you take your position on the stand? 
MR. LELAND E. FALLON 
resumed the witness stand. 
RECROSS EXAMINATION 
BY MR. ERICKSON (Continued) 

Q. Mr. Fallon, as the hearing closed yesterday, I inquired of you 
as to the licenses held by Town Brothers and by Matovich and Earl Shores. 
Do you now have those licenses with you? A. I have the licenses for 
Town Brothers and Shores. 3 

Q. And I think you explained to me that one of the licenses has not 
yet been issued this year because the license is in the form of a receipt 
for the payment and the payment has not been made yet? | A. That is 
right. ; 

Q. And you also told me it would be possible to have copies of 
those licenses made in your office for use in the proceedings? A. That 
is correct. They will be substantially the same as this. These are 
numbered sets but we do have a form very similar to the license and that 
contains most of the information. 


Q. So the form you will use would have the basic information, that 
is the number of head and so forth? A. Yes. 
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103 Q. Calling your attention first to Town Brothers, that is a part 


of your regular file, is it? A. Yes, sir. 

Q. May Llookat ita moment? A. (Document handed to counsel.) 

Mr. Erickson: Iam wondering, Mr. Examiner, whether it might 
be possible to avoid marking this as an exhibit and yet identifying it as 
an exhibit so that we can furnish the other this afternoon, or would it 
make any difference if it were marked as an exhibit? 

Witness: I can furnish you a copy of that in an hour or so. 

Mr. Erickson: I believe we will mark this as an exhibit and 
then substitute a copy. 

Q. Now, calling your attention to the documents marked Appel- 
lant's exhibits G and H, is G the current license under which the Town 
Brothers have their rights? A. It is the current license. 

Q. And H is the license that was issued for winter grazing last 
year, 1953? A. Yes. 

Mr. Erickson: I offer exhibits G and H in evidence. 

Examiner: Any objection? 

Mr. Caplan: No. 

Mr. Harrison: None. 

Examiner:' The documents are received in evidence as Appellant's 
Exhibits G and H. 


(Appellant's Exhibits G and H, license dated 
April 2, 1954, and license dated Nov. 13, 
1953, to Town Brothers, were thereupon 
received in evidence.) 


Q. Now calling your attention to the next file you have there, 

Mr. Fallon, which one is that? A. Earl Shores. 
204 Q. And again you have the license under which he operates this 

year, as the top document? A. Yes, sir. 

Mr. Erickson: May that be marked as Exhibit "I"? Exhibit "IT" 
is offered. 

Mr. Caplan: No objection. 

Mr. Harrison: No objection. 

Examiner: The document is received in evidence as Appellant's 
Exhibit "T''. 
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(Appellant's Exhibit I, license dated March 31, 
1954, to Earl Shores, was thereupon received 
in evidence.) 


Q. Now the next, that is the one in which the receipt has-not as yet 
been issued, is that correct? A. That is correct. 

Q. And that is in the name of Martin & John Matovich? 

A. Matovich Brothers I believe. 

Q. Will you have prepared for us this morning a copy of the 
receipt that will be issued to them as approved, when the payment is 
made? A. Yes, sir. 

Q. Now referring to the Matovich license and to the Earl Shores 
licenses, the Matovich license is entirely on the area designated 
"Shores & Matovich," is thattrue? A. Yes, sir. 

Q. And the Earl Shores license would apply to his property lying 
to the east of this general area and marked "Shores" alone, and also 
some in the area marked "Shores & Matovich Bros." is that correct? 
A. Yes, sir. . 

Q. Do you know whether Earl Shores owns any of the base prop- 
erty that is lying in the Shores & Matovich area? A. The record 

105 doesn't show. I don't know. 

Q. Do you know whether his grazing privileges in this area are 

based on his property to the east of the area or based on some other 


base? A. His grazing privileges are based on the property to the 


east, yes. 

Q. Do you know how many head of stock he is to run in this area 
marked "Shores & Matovich"? A. He applied to run 150 head this 
year. | 

Q. And what was he granted? A. 150. 

Q. To run in the Shores & Matovich? A. Fora short period. 
The license will specify the period. 

Q. If you will arrange to have those copies made during the 
morning, then we can put them in this afternoon. Now, the other ques- 
tion that I hadn't finished on yesterday, you have referred to the two 
boards and I think you have made it plain that one of the boards is the 
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cooperative board, that is the State District? A. That is true. 

Q. And the other is the advisory board? A. Yes, sir. 

Q. And in fixing the Town class 2 rights, did you say that that had 
been submitted to the advisory board? A. The certification, the class 
1 and class 2 had been established under the State Grazing District and 
certified by us. 

Q. What part did the advisory board have to play in your establish- 
ment of the class 2 rights for Town? A. None ofthe privileges or 


preferences listed on the preference sheet had been referred to the 


advisory board, that is in any of the State Grazing Districts. 

106 Q. Now the advisory board is made up of people from all over the 
Phillips County, isn't that true? A. From the three counties, 
Phillips, Valley, and Blaine, covered by the Malta Grazing District. 

Q. Are there any members of the advisory board that come from 
this immediate area? A. Mr. Armington is not too far distant. 

Q. How far from the area is he from the closest point? A. I 
would imagine 15 miles or so. 

Q. And you spoke yesterday of discussing with the advisory board 
the matter of whether you would try to go back to the priority period to 
determine rights and the conclusion not to do that based on the informa- 
tion the members of the advisory board had, is that the situation? 

A. Based on their knowledge of the conditions and also what we knew 
about the conditions. 

Q. In setting up the rights for Town Brothers based on the 
Carnahan rights you said some decision was made by some board to give 
Town Brothers some rights that had formerly attached to the Carnahan 
property. What board were you referring to there? A. The South 
Phillips Cooperative Grazing District Board. 

Q. Then it wasn't your advisory board? A. No, sir. 

Q. Do you know what rights are now attached to the Carnahan base? 
A. In, asT recall, Phillips County, the South Phillips District recognizes 
them for 43. 

Q. That Carnahan ranch is owned by some people by the name of 
Burke, is it not, now? <A. Yes. 
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107 Q. Do you know your record shows that they have a prior right 
attached to that property today as of 126 head? A. I believe that is 
approximately it. The 126 head is not in Phillips County. They run 
both in Valley County and in Phillips and the total is 126 in both areas. 
Q. The total that Carnahan had allowed of some 320 head? 
A. 320. | 
Q. That was for use in both Valley and Phillips County, is that 
correct? A. The preference sheet showed it only for Phillips County. 
Q. So that your view would be that even though there is 126 head 
now attached as a prior right to the Carnahan base, there is still avail- 
able to Town Brothers the 232 head, or what was that eee A. 223 
as I recall. | 
Q. Then is it your view that is still available to them, even 
though the Carnahan base has 126 outstanding? A. Yes. That is 
what the preference list or certified list showed. That was what was 
certified, the 223. | 
Q. But if you had actually deducted the full aroun now attached, 
that would be reduced below 200, is thattrue? A. At the time it was 
established I believe you fill find the South Phillips State District 
minute entry of that meeting showed that the Carnahan place at that 
time was rated for 97 animal units commensurability and they deducted 
97 from the 320. They deducted the full amount. Actually though, 
later, when they set Carnahan up it was only for 43 in this district and 
the remainder was in the Badlands Cooperative State Grazing District. 
Q. Now inthis matter of base property, can a prior right or a 
class 1 right exceed the commensurability of the base? A. No, sir. 
108 Q. In other words, if the base will actually support 100 head in 
the four months off season, even though the operator may have in prior 
years run 300 head and depended upon purchased feed for his wintering, 
he couldn't still have a prior right in excess of the 100 ae is that 
true? <A. That is correct. | 
Q. Do you know whether or not over the years Town Brothers 
have made a practice of hauling their calves and a number of their cows 


away from this area for wintering? A. I don't know definitely. 
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I believe they have possibly hauled some of their calves. Iam not too 
familiar with what they have done but I believe they have. 

Q. Is it your understanding that the purpose of the Act and of the 
Range Code is to limit grazing rights as we have indicated to the amount 
or the number of stock that can actually be supported on the base by 
forage produced on the base in a normal year, for the four months 
period? A. Yes, sir, that is one of the main factors. 

* * * 

487 MR. LELAND E. FALLON 
recalled as a witness by the appellant, having been duly sworn, testified 
as follows: 

* * * 

DIRECT EXAMINATION 
BY MR. ERICKSON: 

Q. Mr. Fallon, I believe your testimony is clear to this effect, 
that as to the transfers of the base and of the grazing privileges as to 
the Phillips land which is now the Shores - Matovich allotment, you have 
presented the entire record when you presented exhibits 5 and 6, is that 
true? A. I believe so. 

Q. And is it also true that your testimony was that as to the 
Carnahan properties and any transfer, if there was one, you had no 
record? A. There would be none required. 

488 Q. EImean you don't have any? A. No. 

Q. And there is no assignment from Carnahan to Towns of any 
base, is that true, in your records, similar to this one in the Phillips 
record? A. No, there isn't. 

Q. So you have nothing further to give us in the matter of the man- 
ner in which the Carnahan transfer or assignment was made, other than 
what you have already testified to, is that true? A. I have not. 

Q. With relation to the testimony of Mr. Warford, it was indicated 
you were more familiar with that perhaps than Mr. Warford. Why is the 
War Department land that has been designated in the case of Towns 
treated as base rather than as self-furnished pasture? A. Because it 


is used by their livestock in their operation for which they are seeking 
grazing privileges. 


115 
Q. How do you distinguish between land which is called self- 


furnished, which as I understand is land considered as pasture, and land 
that is considered base? A. Base land is land used by the livestock 
during the priod of time that they are off the Federal range for which the 
grazing privileges are sought. 

Q. So the distinction between self-furnished and base depends upon 
the present use by the landowner of the land, is that true? A. Yes. 

Q. Is there any requirement on your part that before land can be 
considered as base there must have been a history of off season use of 
that property as base? A, I would Say not. 

489 Q. So that if any person, for example, Mr. McNeil, should happen 
to have the lease on State section 16, and he fenced it and started using 
it as winter pasture, would it thereby become base? A. It would be 
considered as base. 

Q. And could he on that base demand additional range? A. Yes, 
if range were available. He could submit an application for additional range. 

Q. It is a fact, is it not, Mr. Fallon, that for a long time you 
refused to recognize sec. 30, owned by Mr. McNeil, as winter base? 

A. Ido not specifically recall any refusing to consider it as base. We 
are considering it as base property. That is the way he is using it now. 

Q. It is true that for a number of years though it was fenced 
Separately and used as winter pasture, you objected to counting it as base, 
did you not? A. I don't recall objecting to it. 

Q. Is the War Department land that you consider base now for Towns 
fenced off separately from his other properties? A. Yes. 

Q. Do I understand that on the War Department land, Towns have a 
lease from the Government, is that correct? A. That is correct. 

Q. And those leases come up for renewal erent do they not? 
A. Yes. 

Q. And in the event some one else should secure the lease on that 
War Department land, would there then follow the grazing privileges on 
that base? A. The proportion that we recognize on it. 


Q. And that would be true also of the State lands? A. Yes, sir. 
* * * te 
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153 MR. WADE McNEIL 
after being first duly sworn, testified in his own behalf as follows: 
DIRECT EXAMINATION 
BY MR. ERICKSON: 
You are Wade McNeil? A. Yes. 
And you are the appellant in this proceeding? A. Yes. 
And you live at Regina? A. Yes, Ido. 
Do you live on the ranch that is the base property in this dis- 
pute? A. Yes. 

Q. How long have you lived in the general neighborhood of the 
property you now own? A. I have lived on this property since 1925. 

Q. And prior to that time where did you live? A. I lived about 
seven miles north of this property. 

Q. Is that in what is called the Sun Prairie territory? A. No, 
it would just be the Regina district, Regina territory. 

Q. And how old were you when you came there? A. Well, I was 
10 years old but when I come into Phillips County. I did live two years 
on Sun Prairie and then we moved to this home seven miles north. I 
came to Montana in 1914. 

Q. So that you have lived in the general vicinity of where you now 
live since you were ten years old, is that true? A. That is right. 

Q. When did you acquire any part of the deeded land you first 
acquired that you now have. A. I homesteaded that in 1925, bought a 
relinquishment off of another party, George Carberry. 

Q. And what particular piece is that? A. That would be the 
section 31. 

Q. T. 24, R. 30? A. Yes. 

Q. Did you live on that property in 1925? A. I lived on it fora 
while that fall but I moved down to stay in the spring of 1926. 

Q. Were there any buildings on that section when you homesteaded 
it? A. No, there were no buildings. 

Q. And did you build a house or something there in 1925? A. In 
1925 I bought a shack from another fellow there by the name of Henry 
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Hepner and I moved that onto the place right after I es there in the 


fall of 1925. 

Q. Did you do anything to develop the property in the year 1925? 
A. Just moved that shack on and then I dug quite a lot of post holes, 
started. There came a heavy rainfall and I tapped them, ee them out- 
side at the line. 

Q. What was that word? A. Tapped them, just dug them about a 
foot deep with the post hole digger as far as the moisture went to have 
them started. 

Q. That homestead is on a creek, is it? A. On Clear Creek. 

Q. And that is the stream indicated on the map, exhibit 2, running 
through sec. 31, T. 24N., R. 30E., and down through the tract marked 
"Barnard" on down into the Barrett property, is that sid A. Yes, 
that is true. 

Q. And it eventually flows into a creek called Fourchette Creek ? 
A. It first runs into a creek probably two or three miles north of Four- 
chette Creek by the name of Telegraph Creek and Telegraph Creek runs 
into Fourchette. 

Q. And Telegraph Creek comes into the map on the north of the 
map and the name appears on it and it goes on down into Fourchette, is 
that correct? A. No, that isn't correct. That creek goes up through 
the Barrett property and swings in a northeasterly direction and doesn't 
show where it goes to. 

Q. It goes aff the map to the right? A. That is right. It doesn't’ 
show on the map. 

Q. What, if anything, did you do to develope the property in 1926? 
A. I fenced that section 31. 

Q. And you told me in the winter of 1925 and 1926 you and your 
brother got out the fence posts to fence it? A. Yes, that is right. 

Q. You have a brother by the name of Roy McNeil, do you not? 

A. Yes. 

Q. And he is here in the court room today? A. He is. 

Q. What did you do in 1926 to develop your homestead? A. Well, 
I put this fence around the outside line the full section and I plowed about 
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8 acres. 

Q. And was that along in the creek bottom? A. No, that was on 
the bench. 

Q. Did you put up hay on that property in 1926? A. No, I didn't 


put up any hay in that year. 

Q. Did you have any cattle in 1926? A. Not onthe place. I had 
a few head of cattle and they run up at my folks. 

Q. Now in 1927 what did you do to develope that property if any- 
thing? A. Well, I plowed up quite a little of the creek bottom in 1927 
and got ready to put in alfalfa. 

Q. Did you cut any hay there in 1927? A. Yes. 

Q. Did you have any cattle there in 1927? A. No. 

Q. Now did you live on the property during the year 1927? 

A. Yes, Iwas on the place all summer myself, in 1927. 

Q. What about 1928? A. Well we put up quite a lot of hay in 
1928, and we put up some in 1927 too. And I bought stock in 1928. 

Q. Do you recall now how many cattle you bought in 1928? 

A. Forty-four head to my recollection. 

Q. Didn't you build a house on that property in 1928? A. Yes, I 
built a two room house. 

Q. Did you build any other buildings on it? A. Yes, I built a 
barn and horse corral and buildings like that, what you need to start a 
ranch. 

Q. And that was your intention when you homesteaded that prop- 
erty and worked on it those years, to establish a ranch there? A. Yes, 
that was what I got the place for, to build up a ranch headquarters. 

Q. Now in 1928 where did your cattle run? A. They just run 
pretty much all over in a southerly direction. Of course there were no 
fences in '28 that joined sec. 31. It was open all around and naturally 
a Smali bunch would run down the creek and up the creek in a southerly 
direction. 

Q. Did the creek on which you built have water in it all the time ? 

A. I wouldn't say it had water all the time but we figured it about 
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as close to all-time water as any hole in there. There was a spring on 
it, Antelope Spring. Of course that was one of the main reasons I took 
it. We thought we had all-time water when I took it. 

Q. Atthis time you went in there, was the fence built around the 
Lark Wilson place? A. No, that was built in 1928 the way I remember 
it. : 

Q. And that is the property that is designated on Exhibit 2 as 
Barnard now, isn't that true? A. Yes. 

Q. And is it your recollection that the fence around the Barnard 
was built in 1928? A. Yes. 

Q. And could you say whether that fence has been maintained ever 
since it has been built? A. Yes, it has been maintained. It has been 
kept up well enough to keep the livestock out. 3 

Q. So from the time that fence was built your livestock has not 
grazed to the east in the area now marked "Barnard"is that true? 

A. No. He built a good fence for those days anyway and aia aed they 
didn't go down through there. 

Q. Now in 1929 did you do anything further to develop your prop- 
erty? A. Naturally I done some but it is pretty hard to tell exactly. 

Q. Is it fair to say that beginning with the time you came you 
gradually put more land into hay meadows and alfalfa? A. Yes. In that 
first couple of years I was there I broke up 133 acres on the bench and I 
think 56 acres in the creek bottom for alfalfa. That is by the measure- 
ment, alfalfa association measurement. , 

Q. You raise and sell alfalfa seed as part of goss cree do 
you? A. Yes, I do that. 

Q. When did you acquire the next tract of land that you have 
deeded to you? A. I bought it in 1933. 

Q. And is that the place often spoken of as the Pacheco place? 
A. Yes. 

Q. And is that the tract that continues on down the creek two half 
sections, one half section being in T. 24 N., R. 30 and an additional 
quarter in that township and range, and the other quarter being in 
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T. 23N., R. 30E.? A. That is right. 

Q. Did you use that Pacheco place prior to the time you purchased 
it? A. We used that for winter pasture there from Pacheco. 

Q. And did Pacheco live there? A. He lived there quite a lot in 
the winter time. Of course he stopped sometimes in the summer too. 

Q. Was that property fenced at the time you purchased it? A. Yes. 

Q. Now when did you acquire the last tract which is sec. 30? 

A. That was in 1947 I believe. 

Q. And that is the section you bought from a man by the name of 
Cotter, is thattrue? A. Yes. 

Q. Now tell us about your livestock operations beginning in the 
year 1929 and particularly through the year 1934. First, did you oper- 
ate alone there? A. No, my brother, Roy, went in with me partners. 
We were operating as partners. 

Q. And part of the cattle that were run there were yours and part 
his? A. Yes, the first two years I believe of the 192% to 1934 period 
the stuff was in my brand and then he got a brand or part of them was 
put into his brand from then on. We were in partners and operated 
there on my sec. 31. 

Q. Can you give us any idea as to the total number of cattle and 
horses you and Roy ran from that base in the year 1929? A. Itis on 
the record but we run right around 80 head up to 225 from 1929 to 1934. 

Q. And what year did you run the most? A. 1935 would be the 
most we run. 

Q. And would you say that the increase from 1929 to 1935 was 
just the regular building up process? A. Yes, that was the regular 
building process but I think it was 1930 we bought 30 head more of 
heifer calves. Of course that way it wasn't all just building up. We 
bought again. 

Q. Did you fence any pasture for those livestock during the 
priority period, 1929 to 1934? A. We fenced one pasture south. That 
would be in 1929 or 1930. 

Q. Were there other homesteads there in 1929 in that south area? 
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A. That was what we fenced was these homesteads. There was three 


additional homesteads and one stock-raising homestead. : 

Q. And whose homesteads were those? A. 320 acres was my 
brother John's additional, and two of them were Robinson" $ 320's. 

Q. And didn't Roy also have a homestead down there? A. Yes, 
Roy had a section then, filed in 1930. 

Q. Now on the map those homesteads were, if you can see over 
here, Mr. McNeil, we will designate on the map where those home- 
steads were. A. The Robinson homesteads included this section and a 
half. They had three-quarters apiece instead of 320. : 

Q. You are referring to what section? A. The section numbers 
aren't on here. 

Q. They are the sections in what is now pasture “BY in the north- 
west corner? A. That is right. 

Q. And there seems to be a number on that. I think that is sec. 
1, would it not be, T. 23N., R. 29 E., is that correct? A. And this 
half section here. 


Q. Which is the half section immediately belqw sec. 1? A. To 
the south of it. 
Q. And where are the other homesteads? A. The other half 


section of John McNeil's was located in this section. I can't give the 


exact location of the forties, but it was in section 5 I guess (indicating). 

Q. Sec. 6, T. 23N., R. 30E. Then where were the others ? 
A. Roy McNeil started on this corner right there (indicating on map). 

Q. It is on what is now a fence line just above the "L" in McNeil, 
is that correct? A. That is right, on the south line on pasture "B" 
there. It come over a mile and then dropped south a mile and took in 
this reservoir and come down to the school section. The south line 
would be the north line of section "D". | 

Q. Pasture"D"? A. Yes, pasture "Dp", running west a mile. 

Q. Are those all of the homesteads? A. There was some other 
homesteads in this part of section "B" or pasture "B". 

Q. Designating the northeast corner generally of the pasture. 
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A. There was two homesteads in there and I can't give the exact num- 
bers, but they were in that east part of pasture "B". 

Q. So that a considerable acreage in the McNeil allotment as it 
now appears on the map, Exhibit 2, and particularly pasture "B" was 
around the year 1930 held as homestead land, is thattrue? A. Yes. 

Q. Did you do any fencing in that area? A. No, we didn't fence 
in that area. In 1929 or 1930 we put this fence around the west half of 
pasture "'B". 

Q. Does that fence still appear on the map? A. Yes, it is still 
there the way it was. 

Q. So that the fence on the map, Exhibit 2, which includes sec. 1, 
T. 23, R. 29, and sec. 6, 23-30, and additional land, was built by you 
in 1930 and that fence still remains just as it is shown on the map, is 
that true? A. That is right. 

Q. Did you build any other fences around the year 1930 in the 
south area? A. No. 

Q. What did you use the area, what did you use that fenced 


pasture you have referred to for during the priority years? A. We used 


it just for grazing and holding pasture was the main thing, just to gather 
our stuff and throw in, in the summer time when we wanted to hold them 
a while. 

Q. Did you bring your cows into that pasture during a normal 
breeding season? A. Yes. 

Q. Was that the principal purpose of the pasture? A. Yes, that 
was the main reason for the pasture, to have some place to hold them 
for a short iength of time. 

Q. Calling your attention to 1930 as a starting point, where did 
your cattle generally graze in the summer time? A. Generally ina 
south direction all along that land, Indian Lake and west of Indian Lake 
and down Fourchette Creek and all that country. Some of them: drifted 
west generally. 

Q. Did they drift east of Indian Lake? A. They would drift east 
some but not to a great extent. 
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Q. What was the situation as to water supply = those years ? 
A. It was pretty short in that country. 

Q. Where were the sources of water that would be available after 
the middle of the summer? A. Well, ordinarily there is some water 
in Indian Lake but sometimes in the middle of the summer there wouldn't 
be water there. | 

Q. Now Indian Lake is this lake that is marked in the Barrett 
allotment, is that true? A. That is right. 

Q. What is the nature of that lake? A. It is a shallow lake that 
covers a little over 200 acres I would say, if it is full. ) ‘It is all right 
for a water hole but it is kind of a milky, hardpan bottom like. Itis 
good stock water but doesn't look too good. 

Q. I see no indication of a stream going in or out. A. A coulee 
comes.in from the west and it drains a little from all ways but most of 
the drainage comes from the west. It is higher country to the west and 
all of the main drainage comes from the west. 

Q. Does the lake occasionally dry up entirely in the summer time? 
A. Oh, yes, quite a lot and sometimes there is water in it all through 
the grazing season. 

Q. Referring particularly to the years 1929 to 1934, can you say 
whether or not those were years of average rainfall, less than average 
or more than average? A. Well, I think that would be considered a 
little bit below the average. That took in a pretty dry period. 

Q. Now, aside from Indian Lake, you have already testified that 
Three Mile Creek ordinarily and particularly the Alkali spring had a 
rather dependable supply of water the year around, is that true? 

A. I will tell you how those springs--when the creek runs every 
year the springs hold but if there is some irrigated land and the creek 
bottom is gravel and the creek doesn't run in the spring, those springs 


will get pretty low. Sometimes during the priority years they went 


clear dry. 
Q. Did you have available water there for your stock around the 
home ranch at all times during those years? A. No, we never during 
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the summer time.' They all run south and when we got clear out of water 
around Indian Lake and those little potholes in the coulees, cattle went 
down on Fourchette Creek. I never did know ofit going clear dry. 
Q. Fourchette Creek is this creek which starts somewhere west 
of the Carberry allotment, approximately where the lane marked 


"McChesney" appears and then flows in a southerly and easterly direc- 


tion and finally out of the map on the extreme easterly edge, near the 
township 22 N. figure, is that true? A. That is right. 

Q. Where about was the water available in Fourchette Creek 
during the priority period? A. Well, as I remember just about two 
miles up from the east edge was the best spring. But you get on up to 
the west and there is generally live water there too. There are two or 
three places on that creek, there was considered water all the time. 

Q. Let's pin that down a little bit better. Will you designate on 
the map where this dependable water was? A. I don't think I could on 
just what forty it was, because at that time there were no fences and 
nothing to go by. I couldn't tell a corner of that deeded land. There 
were no fences. 

Q. I cali your attention to a creek that seems to come down through 
the Carberry allotment. Do you know what that creek is? A. Itisa 
branch of Fourchette. We used to call it Rosebud Coulee, but I don't 
know what they call it now. 

164 Q. With particular reference to Rosebud Coulee and its juncture 
with Fourchette Creek, can you use that as a guide and tell me about 
where that water was that was usually available? A. Well, there was 
water on this piece of land in white. 

Q. That is on the Shores & Matovich allotment above a school sec- 
tion with the word "Shores" on it, is that correct? A. That is correct. 

Q. Was there water available on Rosebud Creek? A. There was 
good holes most of the time in here, right close to the forks, a little 
above and around the forks, but this was considered the best water on 
down below. 

Q. Calling your attention to the Carberry allotment and particu- 
larly the Carberry deeded land, can you tell me whether or not on the 
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Carberry deeded land where there is an arrow along the creek, whether 


or not there was water in that vicinity that was generally available all 
summer? A. Well, on an average there was water there. On this 
particular section of land there was quite a lot of deep holes that held 
water good. I wouldn't say they were springs but just good water holes. 
Of course our stock naturally drift over here because that was out in the 
open. This piece of land was out in the open for years cndiecas on 
map). 

Q. Now was there in the normal year available after the middle 
of the summer any water going north and south between Three Mile and 
Fourchette, except for Indian Lake when it had water in it? A. Yes, 
there was another coulee that come into Fourchette that furnished good 
water normally through the average season. 

Q. What was the name of that coulee? A. That ‘is Clayton Coulee. 

Q. Can you show us where Clayton Coulee is? A. It doesn't show 

on here but it comes into Fourchette on this piece of land. 

@. And you are designating a piece of land in the Shores-Matovich 
in sec. 6, T. 22 N., R. 30, is that correct? A. Yes. It runs in a 
northwesterly direction just east of the school section 36 and heads up 
in about here, the south part of the McNeil allotment. | 

Q. Now during the priority years did your cattle and horses regu- 
larly water at Fourchette Creek in these places you have designated? 
A. Well, that is the only place they had to water. ) 

Q. And asa result that is where they generally watered? A. Yes. 
Of course you take after a good rain on the coulees any one knows there 
will be water out there for awhile and they will naturally drift back when 
there is water in the coulees, but what we have named was the principal 
water holes that you could consider water holes to water stock. 

Q. Is there any timber along Fourchette Creck? A. Quite a little 
cottonwood. | 

Q. And in the heat of the summer did the cattle generally tend to 
congregate along Fourchette Creek, not only your cattle but others ? 


A. Yes. My cattle and others naturally go there for shade and water. 
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Q. Did you participate in any of the roundups during that period? 


A. Not too much. My brother was on the place most of the time. I 
worked out quite a lot. 

Q. So he would know more about the day to day detail of the oper- 
ation than you? A. Yes, that is right. 

Q. What other cattle ran in the general area designated as the 
McNeil, Carberry, Shores & Matovich, north of Fourchette Creek? 

A. Thomas Stratton had what you call the Barrett land now, and there 
was quite a few peoples’ cattle drifted through there. 

166 Q. Would they include any cattle belonging to the Town Brothers? 
A. No, not through the priority period. They lived south of the Mis- 
souri River. They never run any cattle in that part of the country 
during that time. 

Q. Did they include cattle owned by either one of the Matovich 
Brothers? A. No, they were on Musselshell at the mouth of the 
river. 

Q. Did theyi include any cattle belonging to Ted Wilson? A. Ted 
Wilson, the ranch in a way, the Ted Wilson home ranch now, run cattle 
but there could have been a few strays of Ted up in there, but most of 
them ran south and east of his holdings. 

Q. What about Carberry? A. He didn't have any cattle that I 
know of. He had some sheep. 

Q. During the priority period? A. Yes. 

Q. Now, what about the operations of the Phillips Development 
Company ? 

Mr. Caplan: Mr. Examiner, I desire to interpose an objection at 
this time to this line of testimony on the ground that it is incompetent, 
irrelevant and immaterial and illustrates no issue in this cause. It is 
merely encumbering the record and is apparently an attempt on behalf 
of the appellant to readjudicate the license of the appellant and those of 
the interveners with respect to the dependency by use in direct violation 
of the Federal Range Code in section 161. 6(c)(13) which provides that 
any Such readjudication cannot be had where a license is recognized for 
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a period of three years or more. The testimony in this case shows all 
of the licenses have been in existence and recognized for a period of 
more than three years and the appellant can't, under the provisions of 
the Federal Range Code, and under the applicable Federal laws, go 
back and question the priority of the base in his own or those of the 
interveners. 

Examiner: What is the purpose of this line of questioning? 

Mr. Erickson: I want to establish the general area in which Mr. 
McNeil had run. I also want to establish the fact of dependency, and of 
course always having in mind that in our view of this case there are no 
rights in the Town Brothers and there is a question as to any right in 
the Shores & Matovich setup here and in that situation there is available 
Federal range to satisfy all of the needs of McNeil, Barrett, Wilson and 
anybody else that had a priority right, and that in view of the priority, 
in time they are preferred users of the public range and that people with 
established rights, if any, that Town Brothers after 1944 and Shores 
and Matovich after 1949, those rights are simply non-existent as com- 
pared to the priority rights that are enjoyed by those who had a special 
standing by reason of having been in the area in the priority period. 

Examiner: I will overrule the objection. Iam not going to rule at 
this time on the applicability of 161. 6(c)(13) but I expect that will be an 
issue in the case. Proceed. 


Mr. Harrison: The situation, Mr. Examiner, opens a very wide 


field. 

Examiner: I recognize that. It does open a wide field. 

Mr. Erickson: May I say just by way of explanation at this point 
it was for that reason I questioned Mr. Fallon at some length as to 
exactly what has been done in the way of adjudicating or recognizing 
rights as far as the Bureau is concerned and I hope we will have a 
record complete enough on it so that the Examiner can make his deci- 
sion on the basis of the objection made by counsel. : 

Mr. Caplan: Of course the record will also show that at that time I 
interposed a similar objection as to that which has not been raised by 
counsel for the Interveners, and to that extent I also join with counsel 
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for the interveners in his objection which has been made. 

Examiner: I would appreciate it, Mr. Erickson, if you would 
make this as brief as you could. 

Mr. Erickson: Before asking a further question and in order to 
clarify my position on the objection made, I believe it would be fair to 
the opposing counsel and the Examiner to do this at this time. If it is 
the position of counsel for the Bureau and counsel representing the inter- 
veners, if the situation as the Bureau found it when it took over is to 
control, then it would be our position that the judgment of the District 
Court fixes Mr. McNeil's rights, which has been introduced in evi- 
dence. It then becomes controlling and Mr. McNeil's rights are fixed 
by that judgment since that was the last status at the time the Bureau 
took over and I should be very happy to stipulate with counsel to termi- 
nate the proceedings at this moment by accepting the rights as fixed by 
the judgment of the District Court, which were then recognized by the 
State District. 

Examiner: I don't suppose counsel is going to accept that offer 
of stipulation. 

Mr. Caplan: No, that is not an accurate statement of the position 
of the Bureau. The Bureau's position is that it would recognize only 
those preferences that had been recognized by the Bureau, not those that 
existed at the time the Bureau took over control. There is a material 
difference as of course counsel must realize. 

Q. You were familiar with the operations of the Phillips Develop- 
ment Company in the general area during the priority period? A. Yes. 

Q. Teil us very briefly just what the Phillips Development Com- 
pany was and how it operated? A. Well, the Phillips Development Com- 
pany headquarters was out here at the K.R.M. ranch now, and they sum- 

mered down in that country after they sheared. After the shearing 
time they would bring their sheep down, some of their sheep anyway, 
down into the south of my ranch. 


Q. How many sheep in terms of bands? A. Some years it would 
run more than others. Generally two or three bands. 
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Q. And there would be 1200 or so sheep ina band? A. They run 


around I would say 2000 to the band, average. 

Q. What time of the summer did they bring the sheep in? A. They 
generally got in there from the 1st to the 15th. It depended on the weather 
when they shipped, of July. You could generally heuer the first band 
would come in around the fourth of July. 

Q. Mr. Shores, one of the interveners, testified at Havre that he 
saw the sheep in that area between lambing time and shearing time in 
some years. Did you ever see any of the Phillips sheep in there before 


they had been shorn? A. NoI never saw any in there at that time of the 


year. 
Q. Did you ever hear of that? A. That is the first I ever heard 
of it. I heard Mr. Shores make that statement. : 

Q. One of the places they watered was at Indian Lake, is that 
true? A. Yes, they watered at Indian Lake. 

Q. During the priority did they ever water up at Three Mile where 
your ranch is? A. Third Creek. 

Q. Third CreekI mean. A. Well, they might have watered a 
little at the lower end on the Pacheco place the first year or so of the 
priority years. Of course I had sec. 31 fenced but when we put this 
other fence in, in about 1930, they were fenced off so they couldn't get 
into any of that pasture ''B". 

Q. Now the method of running sheep, they had the wagon set up at 
some place where they could water, is that true? A, Oh, yes. 

Q. And how long would the wagon stay on the same ground ? 

A. That is pretty hard to say. Some times they didn't stay very long 
and sometimes two weeks, depending on the grass and water and other 
conditions. I am not much of a sheepman but they moved quite fre- 
quently. | 

Q. Did your cattle continue to graze in the general area during 
the summer, beginning July 1, or whenever the sheep were brought in? 
A. Yes. Cattle and horses ran all over the country while the sheep 


was there. 
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Q. The moving in of the sheep didn't mean that the ranchers 


like yourself brought your cattle back home? A. Oh, no. The stuff 
ran out just the same. Of course when you get sheep in a spot real 
hard the cattle will drift over. That will hold true whenever they come 
into it the first part of the range, they generally stopped a couple or 
three weeks and then they would work on south to Fourchette, and if we 
got a good rain the sheep would be on south and we would have some 
nice fresh grass where they had been and left. 

Q. How long did the Phillips keep the sheep in there in the sum- 
mer time? A. They generally got them out in October, from the first 
part to the 15th when they would start out. 

Q. Was there ever any understanding as to where the various 


ranges were to be among the people that were in there at that time? 


A. In the priority years? 

Q Yes. A. No, I wouldn't say that. They just naturally run. 
There was nothing to restrict them, no grazing district or anything like 
that. If you didn't have a homestead taking over a waterhole to protect 
that area, the stock just ran everywhere. But naturally there would be 

--they would be to a certain extent restricted. Like south where 
I run, I tried to run out south in this Indian Rock country and Indian 
Lake, and Tom Stratton on the east, he figured from Indian Lake on east 
to be his range, but there was nothing at that time to stop them from 
going where they wanted to. 

Q. Now, after the priority years, did you ever have an agreement 
with Mr. Stratton as to where the dividing line was to be between your 
range generally and his range? A. We had a short conversation, I 
believe it was in 1943, about that and he said he figured his line, and it 
was agreeable to me, straight north and south through the middle of 
Indian Lake. 

Q. Now looking at the map, the line is now shown, the fence is 
shown at the west edge of Indian Lake. Was that the line you and Mr. 
Stratton discussed at that time? A. That was the line but of course the 
line that was agreeable to us was through the center of Indian Lake. 
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That would be a quarter of a mile east of where that line is west of the 


lake now. 

Q. There was a period in the 1930's when you were not on the 
property at all, is that true? A. That is right. : 

Q. That was in 1936? A. I left there in the spring of 1935 and 
come back in the winter of 1936-1937. 

Q. Can you tell me as to the weather conditions in 1 the years 
1935 and 1936 and 1937, as to whether the years were dry? A. They 
were dry, pretty dry years. 1936 must have been about as dry a time 
as we have had here since I have been in the country. : 

Q. You have heard the testimony as to the carrying capacity of 
these various ranges. Do you have anything to say as to the carrying 
capacity of the ranges during that general three or four year period of 

drought, centering around 1936? A. To determine it at that time, 
the carrying capacity, you couldn't tell much about it. The grass was 
poor and the stuff ran all over and there was no fences to run in enough 
to really figure out how much the carrying capacity per ‘section would 
be. , 

Q. As a matter of fact your calves and all the calves and live- 
stock were in poor condition during those years? A. Not all the time 
but generally because it was pretty muchof a dry area. 

Examiner: The hearing will be adjourned until 2:00 p.m. 

(The hearing was thereupon adjourned until 2:00 p. m. ) 

2:00 p.m. 

Examiner: The hearing will be in order. 

Mr. Caplan: Mr. Examiner, the two technical witnesses that we 
had here this morning, the range conservationists, Mr. Dorham and 
Mr. Joslyn, Mr. Dorham has come from Whitehall, Montana and Mr. 
Joslyn also has work in the field which he needs to do. I would like to 
be able to excuse them as soon as possible. Is there any objection ? 

Mr. Erickson: I would like to ask Mr. Joslyn just one question 
and I would be willing to call him out of turn and asking that question 


now. 
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MR. GORDON E. JOSLYN 


recalled as a witness by Mr. Erickson, testified as follows: 
RECROSS EXAMINATION 
BY MR. ERICKSON: 
@. You are Mr. Joslyn who testified this morning? A. That is 
true. 
Q. In preparing your conclusions as to carrying capacity, do 
you allow any margin of error? A. Well, the conclusions are of course, 


I would say within approximately 10%. It is possible that it would vary 


either way from the conclusions that much. 

Q. Then would you put that figure out, about 10%? A. That is 
possibly true. 

Q. So that if the figures for 1942 which have been recognized for 
many years as having been soundly arrived at, that is recognized by 
the Bureau not by the ranchers, as soundly arrived at varied from your 
figures by 10, 15 or 20%, whatever it might happen to be on a particular 
area, would you account for that as the normal margin of error? 

A. Well, you have named several figures. I would say that approxi- 
mately 10 or 15% would be the normal difference. I wouldn't say that 
either one was in error in that case. It could be either one or that far 
between. 

Examiner: How far would the difference have to be before you 
would say that some other survey was in error? 

Witness: This would be just my opinion but I would say if there 
was over 15% off, there was an error some place. 

Mr. Erickson: That is all I have. 

Examiner: Any other questions? There is no objection to excusing 
these two witnesses ? 

Mr. Erickson: No, none at all. 

(Mr. Dorham and Mr. Joslyn excused as witnesses. ) 

(Discussion off the record regarding copies of exhibits that were 
to be furnished by Mr. Fallon. ) 

MR. WADE McNEIL 
recalled as a witness in his own behalf, testified as follows: 
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DIRECT EXAMINATION 


BY MR. ERICKSON (continued) 
Q. Mr. McNeil, this morning in your testimony you said that you 


were not at your ranch full time during the priority period, is that true? 
A. Well, I made it my home during the priority period. I worked 


out through the summer months part of the time. 

Q. And where did you work? A. I worked for the CORY on road 
construction and for McEwen a short time. 

Q. But during that entire period your ranch, that is beginning 
with 1926, was your home, is that true? A. Oh, yes, that was my 
home. 

Q. While you were working out was your brother, | Roy McNeil, 
actively there in charge of the property? A. Yes, he was there. 

Q. Right from the start? A. That is right. : 

Q. Roy McNeil stayed on the property through 1936, is that cor- 
rect? A. He stayed until the fall of 1936. 

Q. And is that the year both you and Roy sold the last of your 
cattle? A. I sold my cattle in 1935 and Roy sold the last of his in 1936. 

Q. Then during the period 1937, there were no cattle headquartered 
at that ranch, is that true? A. That is right. | 

Q. During the winter of 1936, the summer of 1937 and the winter of 
1937, you were in Alaska, is that true? A. Well, I came back from 
Alaska about the first of the year in the winter of 1936-37. 

Q. So the time you were in Alaska was the summer of 1935 and the 
summer of 1936? A. That is right. : 

Q. And there was a period during 1937 when no cattle were run- 
ning from this base at all, is that true? A. That is true. 

Q. In 1937 did you start back in the cattle business again? 
A. Not in 1937. I plowed up my alfalfa fields and started building back. 
My alfalfa was killed out quite a lot and I didn't get any cattle on the 
place then until the spring of 1938. 

Q. Did you have an:arrangement under which you ran cattle 
belonging to members of the family during 1938? A. Yes. 
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Q. And you started, cattle were run on the property every year 
but 1937, is that true, from the time you took over? A. That is right. 

Q. And was it your intention when you went to Alaska to return 
and continue to make this property your home? A. Sure, that is right. 

Q. 1936 is the year when cattle reached their lowest price, is 
that true? A. That is right. 

Q. And as a matter of fact there was very little stock in that 


whole country when you came back from Alaska? A. There wasn't 


hardly any stock in there in the spring of 1937. The country was pretty 
bleak, 

Q. Do you recall that it was in that year, 1937 when the Govern- 
ment was buying up livestock generally and disposing of them ? 

A. I believe they bought in 1936. 

Q. But by the year 1937 the ranges were pretty well depleted of 
all livestock? A. Yes, the range there was. Everybody was down to 
where they had to start building up again. 

Q. And you were in the same situation as the rest? A. Yes. 

Q. After you returned in 1937 do you know whether the Phillips 
Development Company continued to run sheep every year in that area? 
A. They run every year until they sold out, but one. I don't recall 
which it was but the County records probably show that, they took their 
sheep up in the northern part of the county. Outside of that one year 
they ran south. 

Q. When the South Phillips Cooperative Grazing District was set 
up, did you become a member of that? A. I became a member I 
believe it was in the fall of 1943. 

Q. Do you know when it was set up? A. The grazing district? 

Q. Iam talking about the district, not the board. When did you 
become a member of the district? A. A member of the district was 
when it was first set up. 

Q. Was that the year 1936, do youknow? A. That is the way I 
remember. 

Q. And did you continue to be a member of the South Phillips 
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Cooperative District right up until the time the change in administra- 


tion occurred? A. Yes. 

Q. Did you pay fees for grazing privileges in cach year from 
1936 on? A. All but the year 1937. 

Q. You paid nothing that year? A. That year I come into the 
Secretary and asked him about it. Dale Waters was secretary of the 
board at that time and offered to pay and he asked if I had any stock 
and I said I didn't. He said "That is o.k., when you get stock pay for 
them then" and I would get my range back as I stocked. : 

Q. Turning your attention to the history of the McNeil allotment 
as it appears on the map, Exhibit 2, and calling your attention to pas- 
ture "A", when was that pasture first allotted to you by the South Phillips 

Cooperative District for exclusive use? A. Well, for exclusive 
use I believe that was in 1947, although I had rights to run in there be- 
fore then. 

Q. Did you get a fencing permit in 1947 to fence that? A. I was 
issued a permit. There was a mile across there. I was issued a per- 
mit to fence it but Veseth put in that mile so I never used that permit that 
was issued me. | 

Q. And this fence was completed, there having been a fence on the 
Barnard area, by a fence built by Veseth along the north? A. There is 
a mile just east of the north side of sec. 30, from there over the next 
mile going east is the one Veseth put in. 

Q. And sec. 30 is the section you testified you bough from Mr. 
Cotter, is that correct? A. Yes. 

Q. So this pasture; "A" has been completely prciosed with a 
fence since 1937? A. I believe Veseth put that in in 1947. I had exclu- 
sive use of it from the time I bought this sec. 30 from Cotter. We settled 
our lines definitely when I bought this section from Mr. Cotter and I don't 
remember whether Veseth put that fence in that year or the next. 

Q. Has any one else run in pasture "A" besides you since the time 
that fence was completed in 1947 or perhaps 1948? A. No. 

Q. Now calling your attention to the pasture designated as pasture 
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"C", can you tell me how that fencing was completed so as to complete- 
ly enclose pasture "C"? A. Starting at the southwest corner of pasture 
"B" and going a mile south to the Carberry deeded land there, Carberry 
put that fence in in the spring of 1946. 

Q. And you are referring to this section of fence? A. No, south 
of that. 

Q. Suppose you designate it on the map? A. It is starting at the 
southwest corner of pasture "B" and goes south one mile to the north- 
east corner of the Carberry deeded land, that mile. 

Q. And who built that? A. Mr. Carberry. 


Q. And what year did he build that? A. As I remember it was 
1946. 

Q. And who built the rest of the fence that encloses pasture "C"? 
A. I built the east part. That mile and a half along the Carberry land 
has been in for years, I suppose ever since the priority years as far as 
I can remember, but the south part of it, all but about a quarter of a 
mile on the south side in the southwest corner of it was put in in 1947 by 
Steve Holman. 

Q. And when you refer to a quarter, you mean about three- 
quarters of a mile? A. No, I mean a quarter of a mile. 

Q. Show us what thatis. A. There, about a quarter of a mile of 
old fence already in on this tract of deeded land here. 

Q. On the southwest corner of the pasture? A. Yes, southwest 
corner of the pasture "C" running east and west. The rest of it was 
built in 1947 by Steve Holman. 

Q. While you are there and referring to the south line of pasture 
"D" there, can you tell me when that line was built? A. The south part 


of it over to this line turning and going north and south there was built 
at the same time. 

Q. By Homan? A. By Holman. And shortly after Holman had 
completed this line of fence Ipailt three-quarters of a mile over on the 
east fence that was already there. It was built in the spring of 1946. 
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Q. Who built the fence that goes around to the east of sec. 15 and 
then angles off to Indian Lake and south? A. I built that in the spring 
of 1946. | 

Q. So that by 1947 all of the McNeil allotment was Weactased by a 
fence? A. Yes. 

Q. On the exterior boundaries? A. Yes, as the lines show it 
there now. 

Q. You have heard Mr. Fallon testify that these 2 were built 
usually after an agreement between the people involved. | Was that the 
general practice in this business of building fences in the area after the 
State District took over administration of the area? A. | Some of them 
agreement, and some were put in that the other party didn't know any- 
thing about or different ways. Now you take this mile between Carberry 
and my land, I didn't know anything about that fence being issued until it 
was put in. 

Q. But that fence was built by Mr. Carberry and not by you? 

A. Yes. 

Q. When that fence was built of course your cattle could no longer 
go over into what is now marked the Carberry allotment, is that true? 
A. That is right. When he got that fence completed I went over on that 
range northwest of the Carberry deeded land and my cattle were taken 
on the east side of that fence and they have never been back unless a few 
strays, since. : 

Q. At the time the fence was built some of your cattle were west 
of the fence? A. Oh, yes. 

180 Q. Did you have any agreement with Steve Holman as to the south 
line to be constructed on the McNeil allotment? A. Yes, we finally 
reached an agreement. We had a hard time doing it. : 

Q. When was that agreement made? A. That must have been in 
1946. 


Q. It was prior to the time that Mr. Holman started fencing? 
A. Yes, I think that must have been about a year before he started 


fencing. 
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Q. What line was agreed upon between you and Mr. Holman? 
Was it the line that appears there in red at the south part of your allot- 
ment? A. No. 
Q. Where was that line? A. We finally reached agreement on a 


line a half a mile south of the main part of that fence. 

Q. Would it be an extension of the line which appears over here 
on the corner, or is it higher up? A. It would be on that middle section 
line and runs straight west, is the line we finally compromised and 


settled on and agreed on and got it down in writing. 

Q. Did you reduce that agreement to writing? A. Yes, that is it 
was recognized as'a transfer. There is writing in the transfer. The 
day we made the agreement I don't believe we put it in writing that day. 
We had it down at the office of the Grazing Service and Holman and his 
Son and Benny Phillips and Dale Waters and I were the ones. I believe 
that is all that was there when we reached the agreement, but shortly 
afterwards Dale Waters and I believe Mr. Harrison, he had the legal 
part to make out the transfer, and that is the line the transfer was made 
on first. 

Q. By the transfer you mean the transfer from Phillips to Holman? 
A. Yes. 

Q. And was'the line actually built on, was the fence built on the 
line agreed upon? A. No, it wasn't. 

Q. Now, as to the line on the east side, sec. 15 and down past 
Indian Lake, did you have any agreement with Mr. Barrett on the con- 
struction of that line? A. Yes. 

Q. When was that agreement made? A. Sometime in the fall or 
maybe early winter of 1945. 

Q. And where was that agreement made? A. At his ranch. 

Q. Tell us the circumstances under which the agreement was 
made? A. Well, I went down to his ranch to talk the range situation 
over. I wanted to get that line fenced between us and the line at that 
time was recognized straight north and south through Indian Lake. I 
wanted to figure out a way so one of us took all the lake so as to have a 
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better fence line through there. So we come to the agreement that he 
could have all of the lake and move the line over a quarter of a mile 
west and go straight south onto the Holman allotment. I believe it is 


about a five-mile strip there and I was to swing in north of the lake and 
take in the biggest part of sec. 15. It made a better fence line to main- 


tain. 

Q. And was the purpose to make an exchange of grazing land to 
equalize the moving of the fence line to a better place to build the fence? 
A. I would like for that question to be repeated. 

Q. Was it your idea that you take sec. 15 to make up for the land 
he got to the west of Indian Lake? A. That is right. : 

Q. Was your understanding with Mr. Barrett clear on that? 

A. As clear as any understanding I think two people could make. 
I had a large map. We went out--he had sort of a granary south of his 
house and we went in there and laid this map down and talked about not 
only this range but a lot of the other range deal over. 

Q. Did Mr. Barrett say anything to you at that time to indicate it 
was his understanding when he purchased the property from Stratton 
that it was considered the line to be north and south on the line from 
Indian Lake? A. Shortly after he bought it from Stratton he told me 
his line run straight north and south from this Indian Lake, his north 
and south line. He said Stratton sold him the ranch with that under- 
standing. : 

Q. As a result of your conversation with Mr. Barrett in 1945, 

did you make application for a fencing permit to build along the line that 
now exists? A. Yes. 

Q. Did that permit the building of the line any further south than 
it now appears. A. Yes, it went half a mile further Soe the original 
permit did, and it shows on the map. 

Q. And did you have any further conversation with Mr. Barrett 
prior to the time you built the fence? A. Well the day core I started 
building the fence. | 

Q. That was in 1946? A. The spring of 1946, I went down to 
the place and talked to him about it again. 
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Q. And did your wife accompany you on that trip ? A. Yes. 

Q. And where did that conversation take place? A. Part of it 
was in the house but we never talked very much in the house because he 
had company coming at that time. As we went outside, Mr. Barrett 

went along and we talked this thing over. Of course we already 
knew where the line was but I thought maybe he would help a little on 
the fence and work. He said he would send his son-in-law to help some 
on the work and also a little bit of the material. He wanted to know 
where I was going to start and I told him the northeast corner of sec. 
15, but no one ever showed up to help. 

Q. Did he agree at that time to furnish some wire and posts ? 

A. He didn't say how much but he said he had some used wire he thought 
he could help some, but he didn't say how much. But he never used any. 

Q. That conversation at the time you started to build the fence 
occurred some months after the first discussion, is that true? A. Oh, 
yes, the first discussion was in the fall of 1945 and this was in the spring 
of 1946 just before I started fencing. 


Q. And did Mr. Barrett at any time between the fall conversation 
and the conversation when you were getting ready to build, indicate to 


you that he didn’t understand that you had an agreement on that line? 
A. No, we didn't talk about it any more until the day before I started 
fencing. 

Q. You say nobody showed up to help you with the fence? A. No. 

Q. Had you secured the fencing permit prior to the time you 
talked to Mr. Barrett this second occasion? A. Yes. 

Q. How much earlier was that? A. It was in the winter, I be- 
lieve February 1946. There is a record of it. I don't remember the 
date exactly but believe it was in February it was issued. 

Q. Now the remainder of the fence to enclose your land, was that 
in the southwest corner on the south side, that three-quarters of a mile? : 

A. The southeast corner. 

Q. And that three-quarters of a mile being the three-quarters 
of a mile from the corner of the Shores-Matovich on the northeast and 
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then going in a southerly direction to the extreme southeastern corner 
of your allotment, is that true? A. Yes. : 
Examiner: You said southerly direction. Isn't that easterly? 
Mr. Erickson: Easterly direction, Iam sorry. | 
Q. Now since the time that all of those fences were completed 
has Mr. Carberry ever pastured in any part of the area designated as 


your allotment? A. No, I wouldn't say he has pastured there. I have 
told him he could turn some cattle in there but they didn't stay. That 
quarter of a mile of old fence along there was so poor they went out 


the southwest corner. 

Q. What year was that? A. The way I remember it was in 1948. 

Q. And how long were the cattle in there, do you know? A. No. 
I went out--I had heard they were going to be put in there and when I 
went in there they had all gone south. There wasn't any water along the 
fence and there was deeded land south and out this old fence into this 
deeded land. I call it the Holman allotment, Holman transfer. 

Q. Do you have any idea how many days they might have been in 
there? A. No, Idon't. It wouldn't have been over four or five days 
and I don't think it was that long because they had to come over a ridge 
to the reservoir to water and if they had come over to water I don't 
believe they would have drifted out. 

Q. Now you have heard testimony that Mr. Barrett's cattle were 
in that pasture "C" at some time during the last several years. Tell 
us about that. A. Well, in the spring of 1953 the Bureau of Land 
Management, their first allotment they put 40 head of the cattle of 
Barrett's that he was to put into pasture "D", and Carberrys put some 

in the other pasture "C". But then I protested that and you repre- 
sented me here at the advisory board protest, here in Malta, and they 
changed that allotment then and said that Barrett could put his over in 
pasture "C" next to Carberry and he did put 40 head in there for a while. 

Q. And those cattle were removed as a result of the injunction 
issued by the Federal Court from the hearing at Havre? A. That is 


right. 
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Q. How long a period were they in there? Would 10 days or two 


weeks be about it? A. I believe it was less than two weeks. 

Q. Now prior to this occurrence that you mention, Barrett did 
run some cattle over in one of those pastures for a period of a year or 
more, did he not? A. Yes, that was in the east one. That is "D" isn't 
it? 


Q. Yes, pasture "D", and that was the occurrence that brought 


about the appeal from the Grass Conservation Board to the district court, 
is thattrue? A. Yes. 

Q. And after the judgment of the district court was entered, which 
is the judgment being Exhibit A, those cattle were removed, is that true? 


A. Yes, they were removed after that. 

Q. With the exception of those two, have any one else's cattle run 
at all in the allotment known as the McNeil allotment since 1947 ? A. No, 
that is all. 

Q. Mr. McNeil, you secured a grazing permit from the South 
Phillips County Cooperative District for the year 1947, I hand youa 
document and ask you if that is the permit? A. Yes. 

Q. This was the permit granted to you, yousaid? A. Yes. 

Q. And it shows class 1 preference of 172 head, is that correct? 
A. That is right. 

Q. And class 2 preference of 73 head? A. That is right. 

Mr. Erickson: We offer Exhibit K. 

Examiner: Any objection ? 

Mr. Caplan: No. 

Examiner: There being no objection the document is received in 
evidence as appellant's Exhibit K. 


(Appellant's Exhibit K, 1947 grazing per- 
mit to Wade McNeil, was thereupon 
admitted in evidence. ) 


Q. Did you secure a permit in similar form for the year 1948 ? 
A. Yes. 

Q. And was that permit an exhibit in the proceedings before the 
Montana Grass Conservation Commission? A. Yes. 
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Q. I hand you a document which is marked Appellant's Exhibit 


"H" and ask you if that is the permit for the year 1948? A. Yes. 

Mr. Erickson: I must explain to the examiner, this is a part of 
the court records of this district so we are not able to present this as 
an exhibit but I will ask the witness to read into the record the perti- 
nent material. 

Q. Now, looking at the last exhibit we have, which is "K", I will 
ask you whether the form, the mimeograph material is the same as ex- 
hibit "K"'? A. It looks exactly the same, the same form. 

Q. And the only differences would be in the figures that appear? 

A. Yes, that is right. There are different figures on the allot- 
ment and a different charge per animal unit. 

Q. Now looking to the class 1 preference, what does the 1948 
permit show your class 1 preference tobe? A. 172 animal units. 


Q. And is there a class 2 preference? A. Yes. 
Q. What is the number of that? A. 110 animal units. 
Q. And is there any other permit granted in the 1948 period, any 


temporary or anything else? A. No, no temporary. 

Q. Now you served on the board of the South Phillips Cooperative 
District for one term, did you not, Mr. McNeil? A. Yes. 

Q. What years was that? A. In the fall of 1943, it was a three 
year term, to the fall of 1946 I believe. | 

Q. Asa result of that were you generally familiar with the man- 
ner in which the representatives of the Bureau of Land Management and 
the district cooperated? A. Yes, I would say I was quite familiar. 

Q. Do you know whether when permits of this sort were issued, 
there was any official action on the part of the representatives of the 
Bureau, either approving or disapproving? A. Well, they wouldn't 
approve a class 2 permit for a number of years until they were sure 
that there was range available to take care of all of the class 2 property 
in that district. And then it was issued in 1947, to my knowledge was 
the first that any class 2 permits were issued in the district. 

Q. Do you know whether representatives of the district actually 
approved of the class 2 preference giventoyou in 1947? A. Yes, they did. 
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Q. And what about 1948? A. Well, I assume so too because they 
acted on all of them. They were there at the allotment meetings. The 
Bureau always had a man at the hearing on allotment hearings and all 


important matters that come before the board. 
Q. Now, after 1948 the grazing district started classifying the 
permits as temporary, did they not, including the 110 that had formerly 


been classified as class 2 for you? A. Yes, that is right. 

@. And was that the result of a decision of the Montana Grass Com- 
mission? A. Yes. 

Q. That under the Montana law the Commission could not establish 
class 2? A. The Grass Commission said in their findings that they didn't 
figure it was set up right. So they told the board to discontinue all class 2 
rights the way I understand it. 

Q. Did you have any discussion, any personal conversation with Mr. 
Frank Morgan or R. E. Morgan, or any other representatives of the Bureau 
of Land Management after that decision as to the attitude of the Bureau on 
these class 2rights? A. I can't say as I didexactly to just state it right out. 

Q. Reference has been made to the transaction under which Phillips 
transferred or sold certain deeded lands to Steve Holman. Are you famil- 
iar with that transaction? A. Quite a little. 

Q. Did you at any time discuss with Benny Phillips the purchase of 
that deeded land? A. Yes. 

189 Q. When was that? A. That would be in 1946. 

Q. It was prior to the time that Mr. Holman purchased the deeded 
land? <A. Yes. 

Q. And where did that conversation take place? A. It was over to 
Benny's ranch. 

Q. And that is? A. Over by the Black ranch. 

Q. And did you have any understanding with Mr. Phillips as to the 
purchase of the property? 

Mr. Harrison: To which we object on the grounds it is hearsay. It 
is not binding upon the interveners or any other party hereto. 

Examiner: I will sustain the objection. 

Q. Did you discuss with Mr. Frank Morgan or Mr. R. E. Morgan 
the possibility of purchasing the lands here involved formerly belonging to 
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Phillips Development Company, from Mr. Phillips? A. I went into it 
thoroughly with Frank Morgan. 


Q. Did you make any inquiry as to whether if you purchased that 


land you could gain grazing rights by reason of the purchase? 

Mr. Harrison: To which we object, Mr Examiner, on the ground 
that he is purporting to relate a conversation which certainly is not binding 
upon the interveners in this action, whatever it may be. 

Mr. Caplan: Nor is it binding upon the Government. ‘Frank Morgan 
has not been identified in these proceedings. 

Q. I was just going to ask that. Do you know who Frank Morgan is? 
A. At that time he was district grazier for the Bureau of Land Management. 

Q. He held the same position now held by Mr. Fallon? A. Thatis right. 

190 Q. Did you have a discussion with Mr. Frank Morgan about whether 
you could acquire additional grazing rights by the purchase of the deeded 
land sold by Mr. Phillips to Mr. Holman? A. Yes. : 

Mr. Harrison: To which we object on the ground that the authority 
of Mr. Morgan would be limited by his duties under his office and he 
would have no right to make any concession binding upon the United States 
of America, the Bureau of Land Management, or these interveners. 

Examiner: Your objection is overruled. 

Q. What was that conversation? A. I went up to his office to see 
if I bought this land of Benny Phillips this Holman allotment, that if I 
could hold some of that range with the deeded land and he told me I couldn't 
hold any of the range if I bought this property. 

Q. And did he tell you why you couldn't hold any of it? A. He 
said it was illegal, that it couldn't be made. 

Q. Did he discuss with you anything about the base? A. Well, 
yes, it was recognized there was no base to be transferred. It was just 
a block of summer range that Phillips has had as summer range for 
years and it was just a transfer of summer range. 

Q. Now, in your familiarity with the area, do you recall any time 
prior to the time Matovich and Shores bought from Steve Holman, that 
any of this deeded land in the Shores and Matovich allotment was used to 
support a ranch enterprise, going back say to the year 1925? A. There 
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A. There was a part of that that was. That is what would be called the 
Stout land. 

@. And the Stout land, is that in the extreme northerly end of 
that block below Carberry? A. Yes, it adjoins Carberry and would be 
the first section running out there below Carberry's deeded land to the 

south. 

Q. Who operated that area? A. Well Stout owned it, proved it 
up, homesteaded and fenced it and had a few cattle there. 

Q. Do you know how long or when he left there if he did? A. I 
know within a year or two but it is pretty hard to say. I would say 
around 1939 just about, that he left, sold it to the Phillips Development 
Company. That may be a year or so off but that is the way I recollect. 

Q. Do you know whether Mr. Stout ever established any rights 
for grazing under this South Phillips Cooperative Grazing District on 
the basis of that base? A. No, Icouldn't say. I know in later years, 
we will say up until 1944 when this district was pretty well set up, that 
there was no rights considered at that time to my knowledge. It was just 
used aS a summer range. I don't know what year--I believe after 
Phillips got it, as far as I know, it was just turned into summer range 
because that is all it was bought for, summer range and it was never 
recognized for Phillips. 

Q. After Phillips bought it, was it used to put up hay or for 
grazing? A. Just used for grazing after Phillips got it. 

Q. Now looking at the rest of the land in that Shores and Matovich 
spread, the deeded land which you now understand, do you not, as being 
the base for the Matovich allotment? A. Yes, that is all base now. 

Q. Do you know of any other ranch or any other hay ranch owned 
by Matovich Brothers except what is in white there in the Shores & 
Matovich allotment? A. That is all I know of. 


Q. You are well acquainted with them, are you not? A. Pretty 


well. Iam acquainted with the land and where they run and the fences 
around it. That is what is considered the Shores & Matovich allotment. 
But Earl Shores has base property north and east of Mr. Barrett's 
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property. 


Q. Iam restricting it now to the Matovich. When was any of that 
land converted into hay land, referring to the deeded land in the Shores 
& Matovich allotment? A. They started plowing and digging to develop 
the hay land in the summer of 1949. : 

Q. Do you know about when they completed the principal construc- 
tion of making that into hay land by digging and ditching? A. No. They 
kept on for a few years but I couldn't tell just how long. They did quite 
a lot though in that year and the next. They may still be SIGE and 
probably are. Most of them are out there. 

Q. Now the testimony of Mr. Fallon is that the Black ranch--you 
heard the testimony of Mr. Fallon that the Black ranch which was con- 
sidered the base for Benny Phillips so far as his rights are concerned 
here in the Shores and Matovich allotment is some 30 miles from the 
allotment? A. That is about as close as you could come to it offhand 
without checking on the section lines. I would say 30 miles. 

Q. Do you know whether Mr. Phillips sold to Mr. Holman any 


deeded land in that transaction other than that contained in the Shores 
and Matovich allotment? A. No. To my knowledge they didn't sell 
any more than only just what is in this allotment here. : 

Q. And if Mr. Holman had a base for this property other than the 
deeded land in here, it would be his home ranch which Mr. Fallon testi- 
fied was about 80 miles by road from this property, would that be true? 


A. That would be pretty close. 

Q. Did you make any protest to the district board or ; the Bureau 
of Land Management when the move was made to set up the Shores - 
Matovich deeded land as base? A. I put in a verbal protest to the 
Bureau of Land Management. 

Q. And to whom did you make that protest? A. To Mr. R. E. 
Morgan. 

Q. And what was the protest? A. Well, we were trying to get 
that line settled and I protested on the basis just like Frank Morgan had 
told me that it couldn't be made, as long as it interfered with the local 
economy in there, the local ranchers. 
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Q. You are now testifying to the line built by Steve Holman on 
the south of the McNeil allotment? A. That is right. 

Q. And was the protest on the basis of that granting of any rights 
down here would deprive you of grazing privileges you had theretofore 
had? A. That is right. 

Q. And would restrict you in the amount of grazing privileges you 
might acquire by reason of your dependency by location, is that true ? 
A. Yes. 

Q. Now, turning your attention to the Towns allotment, have you 
been familiar with that country for some years? A. Pretty well. 

Q. Do you know whether Town Brothers were running any cattle 
in that area in 1943? A. They had some land as I recall in 1943, 
leased from the War Department along the river that they used on this 
leased land but as far as range is concerned to my knowledge they didn't 


have any permit from the district and didn't demand any range or ask for 


any. 

Q. You were on the board at that time, were you not? A. That is 

right. 1943? 

Q. Yes. A. I went on the board in the fall of 1943. 

Q. While you were on the board from 1943 on for three years, did 
Town Brothers make application for permits then? A. They asked for a 
temporary permit in there to run some cattle, yes. 

Q. Do you know what year? A. I believe they applied in 1944 for 
apermit. They could have run some in the summer of 1943 before I 
was in as a board member and didn't know anything about. But it was 
1945 I think before they ever got a permit and asked for any amount of 
range, 1945. 

Q. Their deeded land is in an area generally known locally as 
Holly Flats, is thattrue? A. That is what it is known as, yes. 

Q. Are you familiar with that territory designated as Holly Flats? 
A. Ihave been through there, through their allotment, and am quite 
familiar with that country. ae 

Q. Prior to the time the Towns were down there do you know who 
had an interest in the Holly Flat area? A. Yes. 
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Q. Who? A. Gordon McEwen had practically all of the Holly Flat 
leased or owned or controlled, outside of the George Schellito property. 

Q. Now looking at the map, we have just above the: ‘Game Range 
in T. 21.N., R. 30, some land in blue which we know as school land or 
State land, is that true? A. That is right. 

Q. Now where is Holly Flat with relation to that school land in 
that township and range? A. That is in Holly Flat and Holly Flat runs 

on west up through that streak of white for probably four or five 
miles. : 

Q. And was that hay land when you first saw it? A. Some of it 
they called it hay land. They cut hay on it part of the time. 

Q. Was it native hay? A. Yes. | 

Q. Fix that with relation to time. You speak of first having 
observed it. When would that have been, a about? A. It was along about, 
I didn't observe it too close but I worked for McEwen there and I think 
he got that in 1928, as I remember it. I was over the flat and in fact 
plowed some land there for him on Holly Flat at that time that I was 
working for him. I think I plowed that in the spring of 1929, the way I 
remember. 

Q. Do you know whether at that time it was possible to mow hay 
every year on Holly Flat? A. No, they didn’t figure to mow every year. 
At that time they figured if they mowed it every other year they had 
better luck because it was pretty thin to mow every year, and most of 
it would fall in the cracks when it got dry. : 


Q. What do you mean "fall in the cracks?" A. Some of that 
gumbo in a dry year there is big cracks in the gumbo and it is hard to 
hay over. It is nice and level but it is rough. 


Q. And you say you lose a certain amount of hay down the cracks? 
A. Yes, you get a bunch of cracks as wide as they are on some of that 
land, there is no place for it to fall other than the cracks. 

Q. Did you tell me when you worked out there you had to be care- 
ful of your tools because when you dropped a wrench it would keep on 
going? A. I have heard of them dropping tools down a crack and it 
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going quite a ways before they caught up with it. 


Q. Do you know anything about the operations of Carnahan on 
Holly Flats? A. Some. 

Q. Did Carnahan buy or otherwise succeed to the interests of 
Gordon Mc Ewen? A. Well Carnahan leased what they call the Peck 
Bottom from Gordon McEwen in the fall of 1937 and he moved down in 
there with some sheep. He may have brought some cattle too. I 
wouldn't say for sure. Then he leased another bottom they call the 
Circle C, from McEwen in 1948. 

Q. Was Carnahan down there in the priority period? A. No. 

Q. Do you know whether Gordon McEwen was running cattle and 
horses with Holly Flat as a base or Peck Bottom or any of that area, 
during the priority period? A. No, Gordon McEwen never run any 
stock in there. He just had this Holly Flat. He put up some hay and 
would go down there some years and get bluejoint seed off of it. He 
sold hay and Sold the seed. But it was no base at that time and there 
were no rights, no permits issued for it. 

Q. George Shellito you have testified wasn't right on Holly Flats ? 
A. He was in the west end of Holly Flat. 

Q. Aside from George Shellito, who has rights there, was there 
any other operator in Holly Flats or in the area marked Shellito and 
Town Brothers allotment that was operating an established ranch, run- 
ning livestock during the period 1929 to 1934? A. Well, there was 
none of them that is there now. There were fellows along the river that 
the lake floods now that had a base property during those years but that 
land is ali under water. That would just leave Shellito and McEwen as 
the ones originally there. 


Q. Now calling your attention to the Carnahan operation, do you 


know where the Carnahan home ranch was? A. Yes. 

Q. Where abouts was it? A. It is over here, I believe it was on 
what they call Liar Creek, one of their ranches and he originally had 
another ranch on, I believe they called it the Square Creek ranch, on 
east into Valley County. It was on the Valley-Phillips County Line, 
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north of Larb Hill. 


Q. I believe the record shows that the Carnahans either owned 
or leased or controlled the major portion of the deeded land that Town 
Brothers now have from about 1937 until the time that the Town Brothers 
bought the deeded land from the Carnahans, about 7 years, is that about 
right? A. Yes. Carnahan, after he got these first two leases he 
started acquiring more up on Holly Flat. I think he bought some or got 
the lease. I don't know what year but he got one school section. I be- 
lieve Gordon dropped it off to Carnahan in about 1942. 

Q. During the years Carnahan was down there, do ‘you know 
whether the public domain, the Federal range was used by him for 
summer grazing? A. No. He went down there to winter and then he 


trailed his sheep back up to the home ranch, north of the hill, to sum- 


mer. 

Q. Can you say from what you know of the sit uation that Carna- 
han never grazed any of the public domain land in the Shellito- Town 
Brothers allotment as summer range? A. He might have been there 
for a little bit. I don't know exactly what time he would leave in the 
spring. But his main summer range was north. He would trail down 
there to winter and trail back in the spring, north for the summer. 

But of course he may have run some there in April, if that would be 
figured the grazing season. But he didn't figure that as summer range. 
He just figured the north as his summer range. 

Q. Do you know whether, since Town Brothers became estab- 
lished there, what their practice has been as to wintering their cattle 
away from that ranch entirely during the winter time? A. Oh, they 

have always wintered some there but they made quite a practice 
of summering there on this range and then taking their cattle, a lot of 
them out to winter. : 

Q. Do you know where they took them to winter? A. In the win- 
ter of 1949 and 1950 they had a bunch of cows, quite a number, over on 
Beaver, and their calves the way I understood were up to Ted Eresaux' s 
on Milk Creek. : 


152 

Q. Is Beaver outside of this area? A. Yes. 

Q. Do you know about other areas--when you say quite a number 
of cows, what is that? A. I would say at least 200. I understood they 
had at least 200. I saw the cows when they took them back in the spring 
and it was quite a few but I never counted them. Iam satisfied 200 would 


be a fair estimate. 

Q. Do you know of any other years when they took either cows or 
calves out for the winter season? A. They have taken calves out for 
some more. I didn't keep track but I know they did take them out. The 
way I was told was that Eresaux wintered them the next winter. 

Q. Have you been down recently onto the Town Brothers' deeded 
land? A. I have driven through on the road there. 

Q. How recently is that? A. Ihave been down there this winter. 
It wasn't very long go I was down there, a couple of weeks, since this 
hearing was set, I guess it was. 

Q. Is there a public road that goes through more or less the cen- 
ter of the Town Brothers deeded land? A. I would call it a public road. 
It has been there and people have been going through there ever since I 
can remember. There are gates. 

Q. Now, from going through there this spring and the other times 


--were you through there last summer? A. I was there in December 
one time. 

Q. And prior to the December trip what was the last trip you 
were through there? A. About a year before I believe it was. 

Q. Now, from going through there, do you know where the school 
section is? A. Yes. 

Q. And do you know where the other State lands are with relation 

to the school section, referring to sec. 16, sections 9, 10, and 15 of 
T. 21N., R. 30 E.? Are you familiar with the location of those? 
A. Well, I can’t locate it right to the forty but I don't believe the line 
is exactly where that blue is, but it is very close right there at it. 
That may be right, sec. 16, but I wouldn't say about that other part. 

Q. Now you know that hay is cut on that school land, do you not? 
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A. Yes. I think it shows a fence on there where they hay’ a lot of 


acreage there. 

Q. Do you know what percentage of the total acreage, approxi- 
mately, of the hay land they have is represented by that school land ? 
A. No, but it is a large percentage of their hay land, this State land. 

Q. Do you mean 40%, 60% or can you tie it down any better than 
that, or 20%. A. No, just off hand I would say at least 40%, the way 
it looks, because there is a lot of acreage on it. ButI never figured 
that out. That is just an estimate. 

Q. Do they have any irrigated land down there? A. No, not 
irrigated. 

Q. Do they have any dikes? A. I believe McEwen put in some 
old dikes, but I think they are pretty well washed out. They have di- 

verted the water around some but it always did flood if you got 
enough-rain. A good hard rain, the flat always fiooded pretty good and 
I think it still does as far as I know. : 

Q. Did you notice any new irrigation works or diking in your 
trips through there? A. No. : 

Q. Did you make inquiry from the State of Mantana, the Depart- 
ment of State Lands and investigate the amount of hay production 
reported by Town Brothers under their lease from the State of Montana 
on the State lands? A. Yes. 


Q. And was that inquiry made at my direction to them by tele- 
phone last week? A. Yes. : 


Q. And do you know whether a letter was received by me on the 
official stationery of the State Department of State Lands, ‘signed by C. 
Martin? A. Yes. ; 

Q. And is that a copy of the letter that you have seen? A. That 
is right. 

Q. And have you made inquiry from Mrs. Martin herself at the 
office of the Commissioner of State Lands and Investments to determine 
what the rentals are on this property leased by Town Brothers from the 
State? A. Yes. | 
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Q. And do you know what they are? 
Mr. Harrison: To which we object on the ground it is not the best 


evidence. It is entirely hearsay. 
Examiner: What is your knowledge as to what they are based on? 


Witness: The tonnage? 

Mr. Erickson: No, the rentals. 

Witness: They are just--it showed on the records in the Land 
Office. 

Examiner: Have you seen the records? 

Witness: I saw the records one time and I copied the numbers off 
of them. 

Examiner: I will overrule the objection: 

Q. Do you know what the rental is? A. Why it is a percentage 
basis on some of it, that is a crop basis of the amount of hay. 

Q. What is the percentage of hay then that the Towns pay to the 
State as their share? A. Well, I believe it was either a fourth or fifth 
of the hay that was produced on this land that was paid as a rental basis. 

Mr. Harrison: I move to strike the testimony along this line if 
the Examiner please, on the ground that the witness shows he doesn't 
know what he is talking about. He doesn't even know the percentage of 
it. He has no knowledge of this transaction whatever. 

Examiner: How do you know it is either a fourth or a fifth? 

Witness: Well, it seems to me, I know I saw it on the records 
myself in the State Land Office. 

Examiner: Which did youcopy off a fourth or a fifth? 

Witness: Could I get the copy? 

Examiner: Do you want to refer to some notes ? 

Witness: Yes. According to this, Mr. Barrosso that was in the 
State Land Office wrote this off and part of it is a fifth and part of it is 
a fourth. It seems to be two leases. 

Mr. Harrison: We submit, if the Examiner please, the lease is 
the best evidence. 

202 Examiner: I agree that the lease would be the best evidence but I 
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am going to deny your motion since the witness has seen the records 
and the leases would be available to any of the parties if they wanted 
to check the accuracy of the testimony. | 

Mr. Erickson: We will also offer another witness, Mr. McEwen, 
who had these same leases that were ultimately transferred to Town 
Bros., and I now offer Exhibit L. 

Examiner: Any objection to exhibit L? 

Mr. Caplan: No. 

Mr. Harrison: We object, if the Examiner please, on the 
grounds it is hearsay and it is not the best evidence. 

Examiner: I am going to admit Exhibit L, even though it is 
possibly hearsay and is not the best evidence. But here again, all of 
the parties can check this information for accuracy if they wish. 


(appellant's exhibit L, a letter dated 
May 1, 1954 from Com missioner of 
State Lands & Investments to Mr. Leif 
Erickson, was thereupon received in 
evidence. ) 


Mr. Erickson: Mr. Examiner, I believe I am close to the end 
of Mr. McNeil's testimony. If this might be a convenient time for a 
recess, I could check. 

Examiner: The hearing will recess for 10 minutes. 

(A short recess was thereupon had. ) 

Examiner: The hearing will be in order. 

Mr. Erickson. We now have, Mr. Examiner, Exhibits G, H, I 
and J, and I have secured the admission, I believe, of G, H, and I, 
and I now ask that exhibit J be admitted and these copies of the four 


be substituted for anything that has been heretofore put in on these 
exhibits. 


Examiner: Any objection? 

Mr. Caplan: No. 

Examiner: There being no objection, Appellant's Exhibit "J" is 

admitted in evidence and the copies may be substituted for the 
originals. : 
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(Appellant's Exhibit J, 1954 licenses to 
John and Martin Matovich, was thereupon 
received in evidence. ) 


Q. (Mr. Erickson) Mr. McNeill, were you familiar with the 
area where the cattle of Wilson and Wilson's predecessors, the Rey- 
nolds, ran prior to the time the fence was constructed that goes off in 


a diagonal between the Shellito - Town Brothers range and the Wilson 


range? A. Fairly well. 

Q. Where about was that? A. They run east in there and then 
they run south of that line on Valentine. 

Q. Spell that. A. Just Valentine -- V-a-l-e-n-t-i-n-e. 

Q. Can you tell on the map where that Valentine is? A. Itisa 
creek that turns . south where that deeded land is on the Wilson allot- 
ment, right there. 

Q. Ihave been designating on the map with my pen a line which 
apparently represents a stream of some sort that goes through the 
deeded land of Wilson and on down into the Shellito - Town Brothers 
allotment to a piece of deeded land and running in an almost north and 
south direction. Is that where Valentine Creek is? A. That is approxi- 
mately; it is in that area. 

Q. And when you say the Wilson - Reynolds cattle ran on the 
Valentine, how far into the Town Brothers allotment as it now stands, 
if at all, did the cattle run? A. There wasn't any fences in there and 
there wasn't any certain line. They just run down, from Valentine they 
would go west and south and southeast, all through that part of the 
country. Those lines show fence lines now. There was none of those 
in, and Wilson's stuff also ran east of his deeded land. Just the general 
country from his deeded land like anybody would operate. 

Q. And is it your contention that by reason of the construction of 
the fence and the granting of the rights to Town Brothers, Wilson's 
range has been generally moved north to where it tends to intrude on 
the Barrett range? 

Mr. Caplan: That is objected to as highly leading and suggestive. 
I have been patient of counsel's questions here because we are all 
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interested in developing the testimony. But at a certain point it seems 


to me such questions should be more carefully framed. 

Examiner: I will sustain the objection. Will you refrain from 
leading the witness. 

Q. Mr. McNeil, do you know when that fence was built running 
from the Shores - Matovich allotment in a southeasterly direction, 
dividing the Wilson allotment from the Town Brothers allotment? A. As 
I remember it was, Ted built that in 1945. : 

Q. Did you make any protest to Mr. Wilson or any one else over 
the construction of that fence? A. Well, yes, I was on the board at the 
time that fence was put in. But before the fence was issued I protested 
the fence being put in there on the grounds that he should hold the range 
he had used during the priority years. I maintained in moving off of 
some of his class 1 rights and going too far north -- ; 

Q. That protest was to Mr. Wilson? A. That was to the board 
and in Mr. Wilson's presence. 

Q. And he is one of the interveners here? A. Yes. 

Q. Do you know whether the cattle belonging to Mr. Stratton and 
later Mr. Barrett ranged south? A. They ranged south some because 

at the time Tom was running in there, I never rode the range 
much but the road goes right east of that deeded land in the northern 
part of the Wilson allotment and there was always some of them around 
the "X". ; 

Q. Is that the"X"? A. Yes, I believe that is the old "X". 

Q. And I am designating the northerly portion of the deeded land 
in the Wilson allotment, is that true? A. That is right. : 

Q. And there is now a fence north of that area, is that true? 

A. No, that isn't fenced between Wilson and Barrett now. That string 
of checkered lines is just a line. That isn't a fence along where that 
War Department land is. I guess that is supposed to be their allotment 


line but to my knowledge there is no fence along there. 
* * * * ok 
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CROSS EXAMINATION 


BY MR. CAPLAN: 

Q. Mr. McNeil, let's sort of go back to the beginning of your 
testimony. My recollection is that you first started to live or ranch in 
this country in about 1925. A. I started living and ranching on the 
ranch-I now own in 1925. 

Q. That is whatI mean. And that was your homestead entry? 

A. That is right. 

Q. Was it filed on in 1925? A. Yes. 

Q. What kind of an entry was this, a stockraising entry for 640, 
or 2 320 acre entry? A. It was a stockraising 640. 

Q. Was this land when you filed upon it agricultural land? A. I 
don't know whether it would be agricultural land. There is a lot of good 
hay land in the Creek bottoms and there is some on the bench I have 
broken up that is as good as the other farm lands in that area. I couldn't 
tell you whether it would be considered agricultural. I would say part of 
it had to be. 

Q. At least you used part of it for agricultural purposes? A. I 
used it to produce hay, feed. 

Q. At that time there were other homesteads filed in that neighbor- 
hood, in that vicinity? A. What do you mean in that vicinity, all around 
me? 

Q. I can make it more specific--within the area now embraced 
within your allotment? A. I was the first one in my allotment. I filed 
in this allotment first. 

Q. Please answer the question. Will you read the question? 


(Last question read by the reporter. ) 


Mr. Erickson: I must object to the question, the repetition of the 
question because he has answered it. 

Examiner: Let's have it again. Were there any other homesteads 
at that time within your allotment? 

Witness: No, not at the time I filed. 

Q. Subsequent to the time you filed, within the next two or three 
years were there other entries filed within your allotment or the area 
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now covered within your allotment. A. In the next few years there 
were but I can't state every date some of these homesteaders took up 
their claims. They have been gone all these years. Iam not going to 
make any attempt to do that. 

Mr. Erickson: Mr. McNeil, just a minute. May I have a few 
minutes for a conference with Mr. McNeil off the record. | I think he 
is misunderstanding. This is off the record. 3 

Examiner: All right. 

(A short recess was thereupon taken. ) 

Examiner: Will you proceed with your examination? 

Q. (Mr. Caplan) How many of these entries were in existence 
between the period 1929 through 1934, if you can remember? A. I 
believe it was eight. | 

Q. Were these entries fenced? A. There was some of them 
were fenced in. ; 

Q. In running your stock from your homestead entry, how many 
stock did you have, let's say in the year 1929? A. Well, ‘that would 
be on the record. I think those years I would rather go by the record. 

Q. What record are you referring to? A. The assessor's record. 

Q. Let me say this, Mr. McNeil; your memory yesterday as to 
many facts and events concerning operations in this area seemed to be 
pretty good. Iam just asking you to exercise that same recollection, 
that same memory in response to my questions that you did to your 
counsel. Can you give me a figure for the number of stock which you 
ran in 1929? A. Between 60 and 80 head, around there. 

Q. What would that be? A. Horses and cattle. : 

Q. How many horses? A. There would be just a few head of 
horses, mostly cattle. 

Q. What was your operation there? Did you turn them out to 
range on the open range from your homestead entry? A. That is right. 

Q. And there would be nothing then which would prevent them 
from grazing on either the public lands or the unfenced entered home- 
stead lands? A. They could graze everywhere. 


Q. How long--when did you receive a patent for your homestead 
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entry, if you recall? A. It would be 1930. 

Q. At that time in 1934 did you own any other deeded land, 
excuse me, in 1930? A. I believe I did own a little other land but I 
am not sure exactly what year I did get rid of that other land. But I 
think I did own land at that time. 

Q. What land would that be? A. It wouldn't affect this area that 
Iam in. It was about ten miles north of that. 

Q. It has never been referred to in this hearing then? A. No, 
I have never referred to it in this hearing at all. 

Q. It has not been considered part of your base property? 

A. No, but I did own some farm land at that time. 

Q. During that period, 1929 to 1934, what additional patented 
land or base property did you acquire? Let's limit it now to owned 
land. We will go into leases ina moment. A. I acquired this section 
below me, the Pacheco place. 

Q. How much land is in that section? A. It is a section or a 
few acres over a section I guess. 

Q. Did Pacheco homestead that section? A. Yes. 

Q. As a 640 acre homestead? A. That is right. 

Q. Do you know when he received patent to it? A. No, but I 
recall it would be about 1931. 

Q. Anyway it was before you bought it? A. Yes. 

Q. When did you buy the Pacheco place? A. I bought it in 1933, 
August 1933. 

Q. Prior to the time you purchased the Pacheco place, who had 
it leased? A. Well, the Phillips Development Company had it leased 
but they didn't use it. We used it in the winter for grazing. Phillips 
never used it to speak of at all. 


Q. You wouldn't undertake to state here why or why not they 
didn't use it? They had it under lease? A. Yes. This Pacheco worked 
for them a lot and he was a sheep shearer and they always had it handy 


to shear the wool, brand and such as that way. They gave him this 
lease. I think it was more of a grubstake than a lease. They had it 
just for an emergency but they couldn't get to it in the winter. It was 
fenced off. 
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Q. At the time you made your purchase, was it still subject to 
the lease to the Phillips Company? A. No, I don't think it was. 

Q. You don't know? A. I don't recall for sure. 

Q. It could have been? A. No, I don't think it was. It could 
have been but I don't think it was. . 

Q. I believe you stated yesterday that you became a member or 
joined the South Phillips Grazing District about the time it was organized. 
You were one of the first or original members? A. That is right. 

Q. And that was in 1936? A. Yes. | 

Q. Can you give me some information concerning the first license 
or permit which you received from the State District? For instance did 
you receive a license in 1936? A. My Brother, Roy received the first 
license in 1936. He was on the place in partners and I was gone during 
the summer of 1936 and he applied and paid for the license. 

Q. That was the year you were in Alaska? A. That is right. 

Q. That first year's license then was a joint license to you and 
Roy or was it a license for you with Roy acting as your agent? A. Roy 


was acting as my agent the way I would figure because he was running 
both cattle. We both had cattle.there. 

Q. So that this first year's license issued by the State District 
would represent the rights as determined for that year for both you and 


Roy? A. I would say it would determine the rights for me, because 
that is the way I understood because we were operating from my land, 
my base. 

Q. In other words Roy didn't have any additional land? A. No, 
he had no land at all. It was all my land that was the base that we were 
operating from. 

Q. There was one other thing I intended to ask you when I talked 
about the purchased land. During that period 1929 to 1934, did you 
lease any additional homestead entries? A. Yes. | 

Q. What were they? A. I stated yesterday there was the two 
Robinson homesteads and my brother's, John McNeil's, the three. 

Q. Those entries are now cancelled? They never went to patent? 
A. No. They were sold. The Government bought a relinquishment, 
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paid for them in 1935 I believe it was. 

Q. In other words they are now vacant public lands inside your 
allotment. They are part of the lands over which you now have grazing 
privileges? A. That is right. 

Q. Then to make it clear to me, outside of the homestead entry 
and the Pacheco place, did you purchase any additional land between 
1929 and 1934? A. No. 

Q. Now to get back to my question concerning that first license 
to you and Roy McNeil from the State District, in 1936, can you tell me 
how many animal units that first license called for? A. No, I can't 
tell you exactly. 

Q. Approximately? A. Ihave looked at it a lot of times but I 
just don't remember what it was. 

Q. Somewhere between 10 and 20? A. I think somewhere be- 
tween 20 and 40, the way I remember it. 

Q. Whatever that figure might be, between 20 and 40, that then 
would represent the amount of stock which you had at that time? A. No, 

that didn't represent the amount of stock we had at that time be- 
cause 1936 was so dry, such a dry year that my father had moved out. 
He still had control of his land up north and my brother leased this land 
from my father so we would have water. Otherwise we wouldn't have 


any water in that area at all. Everything was dried up in 1936 and he 


had that land for water and grass, good grass. And my father had con- 
trol of that until I believe it was in the fall of 1936. 

Q. In other words what you are saying is that you didn't run all 
of your stock out on the district land then in 1936? A. We couldn't in 
that year. We would have if it hadn't been such a dry year but the 
water holes were all dried up in that country from my place clear south. 
We had to take the stock some place for water and we took them north. 

Q. What is the figure you can give us, if you can, as to the 
amount of stock you had in 1936, that first year? A. It would be over 
150 head. 

Q. How much over? A. I think it would be right around there 
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pretty close. 


Q. All right, yesterday in answer to Counsel's question, if I 
recall correctly he asked you how much stock you ran between the years 
1929 and 1934 and my recollection of your answer was that between 
1929 and 1935 you ran between 80 and 200, and stating that the most of 
these or the larger figure would be in 1935. Now, if my recollection of 
that testimony is correct, will you state at this time an answer to the 
question, how much stock did you run between 1929 and 1934. Let's 
forget about 1935. 

Mr. Erickson: May I suggest to counsel that I think the top figure 
he gave was 225. 

Q. All right, I will modify my question to that effect. Do you 
understand the question now? A. It would be a little less, the last 

figure would, because 1935, we had more stuff in 1935 than we 
did in 1934. Iam sure we had at least 180 head in 1934. | 

Q. Can you recall what your State Grazing District license was 
for the year 1937? A. I didn't have any license in 1937. 

Q. Why was that? A. Because that is the only year that I didn't 
have any stock. I came into the grazing office here and offered to pay 
for my license. 

Q. Which grazing office are you talking about? A. I am talking 
about the South Phillips County Grazing District. Dale Waters was 
Secretary at that time and he asked if I had any stock to put on and I 
said no, I didn't have any stock but if necessary I would pay for it. He 
said "No, it is not necessary. You just go ahead and pay as you stock." 


Q. Did you have a license or permit in 1938 in the grazing dis- 
trict? A. Yes. 

Q. How many stock did that call for? A. It really didn't call 
for any certain amount of stock. I leased, this west part of section "B" 


that was under fence. 

Q. What do you mean by "section "B?" A. Pasture "B". 

Q. lam just trying to keep the record clear here. A. Pasture 
"B" and I just paid on the section that year. 
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Q. In other words it wasn't an animal unit permit, it was just an 
area permit? A. That is right. I paid on this pasture by the section. 
Q. After you had disposed of your stock in 1937 you then bought 
back in? A. I didn't buy the summer of 1938. Eldon Barnard was 


running quite a little cattle and wanted a place for them so I taken them 


on a deal to run. I run the cattle, got my grazing permit and all and 
run them and in return for that he worked for me. 

Q. What year was it then that you actually again re-entered the 
stock raising business on an ownership basis? Let's put it that way. 
A. That would be either in 1940 or 1941. 

Q. And in that year how many stock did you have, cattle, horses 
or sheep, or whatever it may have been? A. I still had these cattle 
there of his. I think there was--I could get the exact figures on them but 
I think it was 80 head or better and then I bought 85 head of she stuff 
that fall and a couple of bulls. 

Q. That was 1940 or 1941? A. That is right. 

Q. Did you receive a permit from the State District to run that 
stock in either of those years? A. Yes, I had a permit. 

Q. For that number? A. Yes. I wouldn't know whether it was 
for the exact number or not either. There was a little mix up in 1940 
or 1941. I actually run more than I had because they wouldn't issue the 
full amount. It is kind of hard to go into detail but that is how it was. 

Q. In other words they didn't agree that you should run the num- 
bers you felt you ought to be permitted to run? A. That is right. 

Q. A somewhat similar situation to what we have here today ? 

A. About the same thing that has been going on here for the last six 
years. 

Q. And then as I understand it from the testimony that has been 
given--I am just trying to run through this--by the time 1944 was 
reached, so far as the State District was concerned you had reached a 
point to where they had recognized you based on the 1944 certification 
to 172 for first class privileges? A. That is right. 

Q. And that is the figure which the Bureau of Land Management 
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has recognized for you for first class privileges? A. For a first class 


right, yes. 
* * * * 
CROSS EXAMINATION 
BY MR. HARRISON: 

Q. Mr. McNeil, I believe you testified on direct examination, did 
you not, that during the base period you ran around 80 head to 225 head 
in 19352 A. Yes. : 

Q. Then the largest or the heaviest year would be 1935, would it, 
that you ran cattle before you went out of business? A. That is right. 

Q. Now, I likewise ask you if you did not testify right after dinner 
yesterday when you resumed the stand, that you sold your cattle in 1935? 
A. These figures, the way I answered that question, all of this when I 
answer them about mine includes Roy and myself that operated from this 
ranch we have. So when I said I had 225 in 1935 I mean the cattle and 
horses that we operated from this base that I owned at that time. 

Q. How many head of cattle did you sell then in 1935? A. I haven't 
got the exact record but I had at least 35 cows and their calves, as breed- 
ing cows, and a bull. 

Mr. Erickson: May I ask him a question for information? It seems 
I recall that testimony was 1936 rather than 1935. I may be in error. 

Q. Am I not right in stating that you sold your cattle in 1935? 

A. That is right, I sold my cattle. 

Q. And your brother sold his cattle in 1936? A. That is right, 
he sold the rest of his. He sold a lot in 1935 and finished selling in 1936. 

Q. But to dispose of your interest in 225 head that you were run- 
ning in 1935, you sold about 35 head of stock with the calves, you say? 
A. Yes, 35 head and the calves. 

Q. That was your interest in the 225 head? A. That was what 
was running under my brand. 

Q. That is what you owned in other words? A. Yes, that is what 
I owned. 

Q. I believe you have previously testified in one of these hearings 
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that it was 35 cows and calves and one bull? A. Yes, I think so. 

Q. That was your entire interest in the McNeil herd in 1935? 

A. That is the way I remember it. That was all that was run under my 
own brand. I had an interest to a certain extent in these cattle that were 
run there but they were under a different brand. 

Q. Now in the base period of 1929 to 1934, the only property you 
had was sec. 31? A. I had the other section there in 1934, two sections 
in 1934. 

Q. The Pacheco place here? A. Yes. 

Q. That is the two half sections that join each other over to the 
right of sec. 31? A. That is right. 

Q. And did you buy the Pacheco place in 1934? A. No. 

Q. What year did you buy it? A. In 1933, August. 

Q. And when you first settled on this homestead here, sec. 31, is 
it not true that the Phillips Development Company were running their 
sheep throughout this entire area? I refer now to your entire allotment 
that you now have except sec. 31. A. Well, they run pretty well over 
that whole country to a certain extent at that time, in 1925. 

Q. Iam limiting it to 1925. Now I ask you was there any differ- 
ence in their operations between 1925 and 1929? A. Yes. 

Q. I want to ask you further as a matter of fact during the base 
period, 1929 and for a few years thereafter, is it not true that the 
Phillips Development Company had a sheep camp in your pasture now 
marked "A"? A. They could have had one in there but I don't recall it 
myself. 

Q. Let me ask you further, to reach the sheep camp in "A", they 


would have to cross over the Pacheco place, would they not? A. They 


wouldn't necessarily have to. There are other ways of getting in. 

Q. They could go through your homestead, sec. 31? A. No, they 
could come in from other directions. South isn't the only direction to 
that piece of land the way I see it. 

Q. In other words they ranged this whole country, did they not, 
Mr. McNeil, from Fourchette Creek north, and south of Fourchette 
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Creek? A. Their main range was south of Fourchette. 


Q. They did, however, have sheep camps in pastures Wu Nid. eh =} 


"C" and "D" as now delineated on the map? A. If they ever had one in 
"A", I don't know of it. | 
Q. That was pretty close to your homestead, was itnot? A. Yes, 


it adjoins it. 

Q. How much time did you spend on your homestead i in 1929? 

A. I worked out quite a little bit of the time during the summer some 
of those years. 

Q. The same situation held true in the year 1930, did it not, Mr. 
McNeil, that you worked out a considerable portion of the summer? 

A. No, I don't think so. I don't remember too much about--I always 
worked out a while in the fall in thrashing time and that way. 

Q. You worked for Gordon McEwen at various times down on the 
river? A. Yes, I worked for a short period in the spring and fall. 

Q. And worked for the county on the roads during the summer? 
A. What year? 

Q. Any of those years. A. I worked for the county I believe in 
1931. I will have to study on that. 

Q. Isn't it true that you worked for the county several years, not 
just one year? A. I worked for them during the summer months for 
three years or two years part of the summer, four or five months. 

Q. Going to Mr. Carberry and his fenced allotment as depicted 
on the map; now you recall Mr. Carberry using these sections imme- 
diately adjacent to his property on the east, do you not, now included 
within the McNeil allotment "C"? 3 

Mr. Erickson: May I ask counsel to fix some date, some period 
of time? 

Examiner: Could you fix a period? 

Q. I would say up to the year 1947. A. From tet year to 1947? 

Q. It doesn't make any difference; just before 1947. Didn't Mr. 
Carberry run sheep in this area? A. He run a little bit adjoining his 
deeded land there. : 
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Q. Ibelieve you mentioned about Mr. Carberry putting a fence in 


along the easterly side of his place there, that he didn't consult you 
about? A. That is right. 

Q. Did you ever consult him about these fences you put in up 
around your place? A. No, Idon't know asIdid. No. 

Q. What is particularly wrong with a man putting a fence in out 
there without consulting you? 

Mr. Erickson: May I object to the question, first the question and 
the tone? I don't believe Mr. McNeil said there was anything wrong 
about it. He said he wasn't consulted. 

Examiner: Let's reframe the question. Was there anything wrong 
about it ? 

Witness: Not that I know of. 

Q. Now, Mr. McNeil, referring here to the fence that encloses 
pasture "D" on the east coming down alongside of sec. 15 and angling 
across and coming alongside Indian Lake--you recall the fence I am 
talking about? A. Yes. 

Q. You received a permit, did you not, to run this fence down 
about three-quarters of a mile south of Indian Lake? A. No, it went on 
three-quarters of a mile south of where your pencil is, half a mile 
south of that corner. 

Q. That was a drift fence, was it not, Mr. McNeil? A. No, it 

wasn't considered a drift fence. It was a division fence between 
Barrett and I. 

Q. It didn't enclose anything? A. Not that year but it was in- 
tended to enclose. 

Q. How do you know it was intended to enclose? There was no 
other fence in, was there? A. No, not that year. 

Q. So it wasn't intended to enclose anything, was it? A. Yes, 
the next year when I got to the fencing. 

Q. When you applied for that fencing permit did you tell the 
Bureau of Land Management and the directors of the South Phillips 
County Grazing District that you were enclosing that property within 
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your pasture? A. That was the understanding with the Bureau of Land 
Management when I applied for that fencing permit, that I:was to go on 
and enclose that pasture. That was the idea of it. I was putting in my 
east line and was going to continue on west with that line. 

Q. That understanding, like a lot of others, was oral, was it not? 
A. Most all of the understandings and conversations with the Bureau of 
Land Management at that time was oral, at hearings and all of that. 
They had very few records to go by, minutes. : 

Q. After this fence was put in, this area was still open range, 
was it not, Shores & Matovich, Barrett and McNeil? A. That is right. 

Q. And then after Mr. Holman had built the fence enclosing the 
Shores - Matovich Brothers pasture, you built this strip of fence here, 
did you not, that comes from the southerly end of the fence which I call 
a drift fence--that is my understanding--over to where it ties into the 
Shores-Matovich fence? A. Yes, I did that. | 

260 Q. You applied for no permission to build that fence? A. I asked 

for permission. : 


Q. Did you fill outa form? A. No, I didn't fill out a form. 


Q. And after you established that fence, were you or not notified 


by the Bureau of Land Management to take it out? A. Yes, Iwas 
notified. 

Q. And were you likewise notified by them to remove this fence 
which you had built enclosing the west side, the so-called drift fence? 
A. Yes, I was notified. 

Q. And you never did remove either of those fences, did you? 
A. No. 

Q. And had you complied with their orders, pasture "D" would 
still be open to the Barrett cattle, would it not? A. It would be open 
there. 

Q. That answers the question. So you closed off pasture "D" 
from the Barrett cattle, access to it, by the erection of what I would 
term an illegal fence, did you not? 

Mr. Erickson: I of course object to the question as being argu- 


170 
mentative and being improper cross examination and a conclusion, if 
the witness answers the question as to whether it is legal or illegal. 

Examiner: I think the question was framed in terms that counsel 
didn't anticipate or adopt his characterization of the fence. I will over- 
rule the objection. 

Q. Iwill change the wording. By the erection of this short fence 
of approximately three-quarters of a mile connecting the end of the so- 
called drift fence with the Shores-Matovich fence, you enclosed or closed 
off the Barrett cattle from getting into pasture "D"? A. That is right. 

Q. Now, Mr. McNeil, at the time the hearings were had, or you 
first appealed, you recall pasture "D" was awarded to Mr. Barrett, do 
you not, by the South Phillips Cooperative State Grazing District? 

A. Before I appealed? 

Q. That is what you appealed, is it not? Let me go back. Do you 
recall the occasion when pasture "D" was awarded by the South Phillips 
Cooperative Grazing District to Mr. Barrett? A. Yes. 

Q. And that was the time that Mr. Barrett erected the fence 


which would be along the west line of pasture "D" is it not? A. No. 


The first I appealed and started arguing over this was when the board 
gave Barrett a permit to fence along the west side of sec. 15. 

Q. All right, we will go back there. After you erected this fence 
which cut off sec. 15 from Mr. Barrett, then the board gave sec. 15 to 
Mr. Barrett, did they not? A. That is right. 

Q. And he erected a fence along the westerly side of sec. 15? 

A. Yes. 

Q. And then he used sec. 15 in connection with his allotment? 
A. He didn't use it much. There was no water in there. 

Q. In any event he had the right to use it. We will put it that way. 
A. He was supposed to the way I remember that. 

Q. Did he or not, Mr. McNeil, have the right to use it thereafter? 
A. I would like to explain that. 

Q. I just want you to answer my question. 

Examiner: Answer counsel's question and then give your explana- 


tion. 
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A. He had the right, the way I understand it, providing he paid 
me for my fencing, this other two miles of fence. 

Mr. Harrison: That is sufficient. 

Examiner: Let the witness complete his answer. 

Witness: I was to use section 15 until he put in his fence there. 
There is so much difficulty over that that I can't get that straight. Any- 
way he fenced it off. 

Q. In any event he fenced it off on the west line of sec. 15? 

A. Yes. | 

Q. And then later on he was awarded by the South Phillips Co- 
operative State Grazing District the entire area now delineated on the 
map as pasture '"D" was he not? A. Yes. 

Q. And then Mr. Barrett erected the fence on the west side of 
pasture ""D"? A. Yes. 3 

Q. And the fence that previously had been along the west side of 
section 15 was removed? A. Sometime, yes. It was removed. 

Q. And is it or not true, Mr. McNeil, that at that time, when 
pasture "D" was awarded to Mr. Barrett, the South Phillips Cooperative 
Grazing District gave to you approximately three sections or maybe 
three and a half sections of land immediately east of Mr. Carberry, 
which is now enclosed within your pasture '"C"? A. I don't figure they 
gave me that. I have been using it for years. 

Q. You have been using it for years? A. I have, yes. 

Examiner: This I think will be a convenient time for a recess, so 
the hearing will be in recess for 15 minues. 

(A 15 minute recess was thereupon taken. ) 

Examiner: The hearing will be in order. ; 

Mr. Harrison: I now offer in evidence Interveners' Exhibits B 


and C, being certified copies of District Court records of this court, 
which I have exhibited to counsel. 

Examiner: Is there any objection to the offer of interveners' ex- 
hibits B and C? 3 


Mr. Erickson: None. 
Mr. Caplan: No. 
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Examiner: There being no objection, the documents are received 
in evidence as Interveners' Exhibits B and C. 


(Interveners' Exhibits B and C, certified 
copies of records of the District Court, 
17th Judicial District of the State of 
Montana, were thereupon received in evi- 
dence. ) 


Q. Mr. McNeil, you recall taking an appeal from the decision of 
the local board of the South Phillips County Cooperative State Grazing 
District, do you not? A. Yes. 

Q. And do you recall filing a petition in the district court to take 
additional evidence to supplement the record you had already made be- 


fore the Grass Commission? A. Yes. 
Q. And you signed and verified that petition, did you not, Mr. 


McNeill, showing you a certified copy thereof? A. I don't remember 
exactly what the whole deal is. 

Q. I understand that, but you recall filing the petition? A. For 
appeal ? 

Q. Yes. A. Yes. 

Q. Icall your attention, Mr. McNeil to a paragraph designated 
(e), which contains this statement: "To show that certain lands now 
allotted to the appellant [that would be you] were taken from one Car- 

berry, a member of said State Grazing District, and given to this 
appellant to partially compensate him for certain other lands containing 
watering reservoirs and allotted by said Board of Directors of said 
State District to one Barrett;" You see that, do you not? A. Yes. 

Mr. Erickson: May I suggest that the exhibit will speak for itself. 
The witness testified he signed it. 

Witness: Yes. 

Q. I would like to have you designate to the Examiner the lands 
that were taken from one Carberry that you set up in Interveners' Ex- 
hibit B. Will you step over to the map here and designate the lands that 
were taken from one Carberry? A. I would have to look at the numbers 
there, what it says in that. 

Q. That is all it says in that, that certain lands were taken from 
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one Carberry. Let me ask you this-- 
Examiner: Let the witness answer the previous question. Will you 
show which lands were taken from Carberry? 
Witness: The land in question there that that is referring to would 
be a small tract of land adjoining this deeded land of Carberry's, just to 
the east in there. That is what is meant by that. 


Q. It would be part of the lands then now in your pasture "C". 
That is what that refers to? A. That is right. That is what it refers to. 
Q. And at the time this petition was taken up before the court, you 
identified the lands to the court, did you not, Mr. McNeil? A. I don't 
know. 


Q. In other words you identified them the same as you have here 


today on the map as being a portion of pasture "C''? TN as imagine 
they were identified. I don't remember exactly identifying them. 

265 Q. Calling your attention to Interveners' Exhibit G, which is a 
certified copy of the Court's order. Now if the Court said this: "and 
from the order of said Directors, allotting to this appellant [that is you] 
in lieu of said lands, certain lands described as the S 1/ 2 sec. 12, all 
of secs. 13 and 24, W 1/2 of sec. 18, W 1/2 of sec. 19, T. 23N., R. 
30 E., in lieu of the lands taken from this appellant and allotted to the 
said B. E. Barrett" that would be a true description of the land, would 
it not, Mr. McNeil? A. Well, according to that it is. 

Q. And this would be information you furnished the Court at the 
time it made its order, would it not? 

Mr. Erickson: To which we object as being improper cross ex- 
amination. The document speaks for itself and there is no testimony in 
here to support the question. 

Examiner: I will overrule the objection. 

Did you furnish that information to the Court? 

Witness: Well, I must have; my attorney must have, had to if that 
is the true-- : 

Examiner: Do you now have a recollection of having advised the 
Court or testifying to that effect in that proceeding? 
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Witness: Well, I remember this about it, that this land was up but 
I didn't mean it to be the way it is and it was really kind of a mistake on 
my attorney's part that that was ever brought out in that way. 

Q. You were represented by counsel at that time? A. Yes, I 
was represented by counsel, but anyway that is the way the deal was. 
That was put in and that was the reason that was put in. 

Q. Adding up the land described there, Mr. McNeil, am I correct 
in saying that is three and a half sections of land? A. I presume it is. 

266 Q. I think that will speak for itself. So on the date of this order, 
I show you the date being the 4th day of May 1949, you were then contend- 
ing that three and a half sections of the land in pasture "C" had been 
taken from one Carberry and given to you in lieu of the lands you claimed 
in pasture "D‘'? 

Mr. Erickson: To which we object for the reason that the petition 
and order speak for themselves and the question has been answered. 

Examiner: Overruled. 

A. Well, I guess that is the way that appears there. 

Q. Don't you recall without going to any reference as to what ap- 
pears here as to what you contended in May 1949? A. Yes, that is the 
way it is on the paper there, but I explained awhile ago to the Examiner 
here just why that was. That was the wrong interpretation of that thing, 
that I really didn't know it was being presented the way it is. 

Q. You never at any time told Mr. Carberry that if you were suc- 
cessful in getting back pasture "D" he would get back his three and a 
half sections of land you had taken away from him? A. No. 

Q. You never at any time said that? A. The only time-- 

Q. LIjust asked that question. You never at any time said that? 
A. No. 

Examiner: Now, do you wish to add anything to your answer? 

Witness: I would like to add that the only time that this line was 


trying to be determined between Carberry and I was at a board hearing 
of which there were minutes taken down and I offered at that time, if 
this line between Carberry and I, and the Holman line and the Barrett 
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line were all taken care of and settled that one day at that meeting, I 

would agree to drop off part of that to Carberry and that is the only 
time that I ever offered an agreement to Mr. Carberry on this particular 
land, and the minutes will show that. 

Q. Mr. McNeil, I hand you a letter dated at Regina, Montana, 
March 31, 1947, and ask you if you recognize the handwriting? A. Ido. 

Q. Is that your handwriting? A. Yes. 

Q. And is that your signature appearing at the end of it? A. It is. 

Q. And the plat which is attached to it, did you prepare that? 
A. I would have to read the letter to say for sure whether I prepared the 
plat or not. 

Q. Was the plat attached to the letter at the time you sent it? 
A. [haven't read the letter. Idon't know. I presume it was and if the 
letter says it was, I presume it was. That is my handwriting and my 
signature. There is three pages and I haven't read it. 

Q. Go ahead and read it. A. (Witness examines document.) 

Mr. Harrison; May the Examiner please, this letter is an original 
court file of this court and I have prepared a copy thereof which has been 
marked Interveners' Exhibit H, and I desire to substitute the copy for 
this letter. 

Examiner: Any objection to the offer? 

Mr. Erickson: None. 

- Caplan: No. 


Examiner: There being no objection, the document may be received 


in evidence as interveners Exhibit H, and the interveners may withdraw 
the original and substitute a copy. 


268 (Interveners' Exhibit H, letter dated March 31, 
1947, was thereupon received in evidence.) 


Q. You have read the letter now? A. Yes. 

Q. And you notice the letter is dated March 31, 1947? A. Yes. 

Q. Now, at the time you wrote this letter, you were then contend- 
ing that the line between you and Carberry--am I not correct now in 
delineating on the map-- should run down the township line between the 
two townships? A. Yes. That was another one of these compromise 
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settlements, that is right. 


Q. In other words you were contending on March 31, 1947, that 
2-1/2 sections of pasture "C" should belong to Mr. Carberry? A. Yes, 
according to the letter, if everything else complied to that letter. 

Q. According to the terms of your letter? A. Yes, that is right. 

Mr. Harrison: We now offer in evidence as Interveners' Exhibit 


D, a lease from Juan Pacheco to the Phillips Development Company, 


covering a period of five years from and after January 1, 1926. 


Examiner: Any objection? 

Mr. Caplan: No. 

Mr. Erickson: I just want to ask one question of counsel on the 
exhibit that shows the tax record. We have no objection to them, but I 
just want to inquire whether they are a foundation for an examination into 
the base, because if there is there might be some objection called for 
on the basis of the extent of the issues. That has nothing to do with this 
one. 

Examiner: There being no objection the document is received in 
evidence as Interveners' Exhibit D. 


(Intervener's Exhibit D, lease agree- 
ment was thereupon received in evi- 
dence. ) 


Mr. Harrison: I offer as Interveners' Exhibit E, a lease from 
Juan Pacheco to Phillips Development Company. 

Mr. Erickson: No objection. 

Examiner: There being no objection the document is received as 
Interveners' Exhibit E. 


(Intervener's Exhibit E, lease agree- 
ment, was thereupon received in evi- 
dence. ) 


Mr. Harrison: I offer as Interveners’ Exhibit F, the assessment 
roll of Roy McNeil from 1931 to 1934, inclusive. 

Mr. Erickson: No objection. 

Examiner: There being no objection, the document is received in 
evidence as Intervener's Exhibit F. 
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(Intervener's Exhibit F, assessment 
record of Roy McNeil, was thereupon 
received in evidence. ) 


Mr. Harrison: And Intervener's Exhibit G, being a certified copy 
of the assessment of Wade McNeil from 1929 to 1934, so far as cattle 
and horses are concerned. 

Mr. Erickson: No objection. 

Examiner: There being no objection, the document is received in 
evidence as Interveners' Exhibit G. 


(Intervener's Exhibit G, assessment 
record of Wade McNeil, was thereupon 
received in evidence. ) 


Q. Now, with regard to the Pacheco place, Mr. McNeil, in the 
year 1933, do you know whether or not that land was leased by the 
Phillips Development Company? A. I don't know, but the way I remem- 
ber it wasn't, but it may have been. 

Q. How about one William J. Cotter having a lease on that land in 
the year 1933? A. I think that is the year Cotter got it. That is the way 
I remember it. 

Q. Do you have any idea who he leased it from? Ke Pacheco I 
think. 

Q. Could it have been that he subleased it from Phillips Develop- 
ment Co. ? A. Yes, he could have subleased it. Iam not sure. 

Q. So in the year 1933 you do know that Mr. Cotter had posses- 
sion of the Pacheco land? A. That is the way I understand it. 

Q. And did he not likewise have possession of the land delineated 
in your pasture "A" at that time ? A. Not full possession, no. 

Q. He was running his cattle there, was he not? A. Yes, but I 
was too. We run in common notth of the creek at that time. 

Q. So you did not have through the year 1933 exclusive use of 


pasture "A"? A. No, I didn't have exclusive use of any of those pas- 


tures at that time. 

Q. So, throughout the base period you didn't have exclusive use 
of any of these pastures? A. Yes, I did have exclusive use of the west 
half of pasture "B" at that time but not of the others. 
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Q. Up to this fence that runs down through the center, more or 
less, of pasture "B"? A. Yes, the west half where that fence is. 
Q. It would be about three sections of land. A. That is right. 
Q. Are those the same three sections of land you leased from the 


grazing association in 1938? A. Yes. 


Q. The same three you leased in 1939? A. Yes. 

Q. And I believe in 1940 you got one more section, did you not? 
A. Yes. 

Q. What section was that? A. That would be that section 30 
there that is in the white north of 31. 

Q. You leased that from the grazing association in 1940? A. Yes, 
that was the way I remember it. 

Q. And your rate of payment there was $8 per section per year? 
A. Yes. 

Q. So this section 30 was leased by you. Who owned sec. 30 at 
that time? A. Welch. 

Q. And the grazing association had it leased from Welch, did they ? 
A. Yes, that was my understanding. 

Q. And you leased it from the grazing association? A. That is 
right. 

Q. Now this first permit that you said was obtained out there was 
obtained by your Brother, Roy Mc Neil? A. Yes. 

Q. What was this you said about his being your agent? A. Well, 
he was on the place and running my stock and I was gone. I don't know 
whether you would call him an agent or partner, whatever you want to 
call it. Naturally he went in and got the permit. 

Q. You didn't own any stock in 1936? A. No, but -- 

Q. He wasn't your agent in getting any license for your stock in 
1936, was he? A. I think so. 

Q. You didn't own any stock that year? A. He was on the place 
and running his stock and I was getting an interest from that because he 
was having my place leased and running his stock there on my place. 

272 Q. He was running his own stock, was he not? A. Yes, on my 
land, that is right. 
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Q. During the priority years then as I understand your testimony, 


sec. 30 never was commensurate dependent property at all? 
Mr. Erickson: I am going to object to that because it calls for a 


conclusion of the witness and determination of the question presented to 


the examiner. 

Examiner: Sustained. You may reframe your question, Mr. 
Harrison. 

Mr. Harrison: I believe the record speaks for itself there, Mr. 
Examiner. 

Q. Now were you acquainted with the operations of Mr. Stratton 
there on his ranch property and along there in the dry years, 1935, 1936 
and 1937? A. Fairly well. 

Q. Did Mr. Stratton have to sell his cattle? A. No, I don't be- 
lieve Tom had to sell. The way I remember it he didn't, His range was 
pretty good down there and he didn't have to sell. 

Q. You testified to some agreement you had with Mr. Barrett as 
to the fence. When was the first conversation you had with him with 
regard to any fence over there around Indian Lake? A. The way I 
remember it, it was in the fall of 1945 in the late fall, but that is a long 
time, but that is the way I remember it, 1945. . 

Q. Who was present at the time of that conversation? A. Mr. 


Barrett and myself. 

Q. And then thereafter did you have another conversation? 
A. Yes. 

Q. And when was that? A. That was in the spring of 1946, the 
way I remember. 

Q. Was that after you had started fencing? A. No, it was before. 

Q. How long before? A. One day. 

Q. Were you on the ground ready to start fencing? A. Not at the 
conversation. 

Q. Where was the conversation held? A. Mr. Barrett's place. 

Q. And who was there at that conversation? A. The main con- 
versation that we had when it come right down to the fence, talking about 
it, it was Mr. Barrett, my wife and myself. 
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Q. There were no other parties present at that time other than 


yourself, your wife and Mr. Barrett? A. Not when we got to the main 


conclusions of what we were going to do. 

Q. Did you have your posts and wire over there at the time of that 
conversation? A. At Mr. Barrett's? 

Q. No, where you were going to do the fencing? A. No, I didn't 
have them over there. 

Q. Now, Mr. McNeil, I believe you testified you were a member 
of the board of directors of the South Phillips County State Grazing Dis- 
trict from the fall of 1943 for a term of three years? A. That is right. 

Q. So you were a member of the board at the time the preferences 
were set up for the various members of the district in 1944? A. Yes. 

Q. Do you recall filing an application for grazing rights yourself 
in the year 1944? A. Well, yes. 

Q. Do you further recall in your application that you stated your 
priority was for 95 head? A. That -- 

Q. I just asked you the simple question, do you recall that in your 
application you showed your priority at 95 head? A. That is what the 
record showed at that tinge. 

Q. Now thereafter, during the year 1944 you had various confer- 
ences with regard to setting up the rights, did you not, Mr. McNeil? 

A. Yes. 

Q. And as a result of these conferences, whatever they may have 
been, you finally came out of it with 172 head first class rights. A. That 
is right. 

Q. And that was based upon your tax record which was introduced 
here in evidence, was it, Mr. McNeil? A. Yes. 

Q. Let me ask you this--the priority period ended, did it not, in 
dune of 1934? A. That is the way I remember it. 

Q. Now, do you recall that in computing your rights you used the 
figures for the full year 1934? A. Well, I don't know how they used 
them. They used the same on mine as the others. I don't know whether 
they used the records for 1934. 
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Q. You were a member of the board? A. Yes, that is the way I 


remember. 


Mr. Erickson: May I ask counsel to give the witness an opportunity 


to finish his answers. 

Mr. Harrison: I do not believe the witness has a right to volunteer 
in response to my questions. This is cross examination and I am entitled 
to an answer to what Iam asking him. 

Examiner: You have the privilege of answering any question put to 
you by counsel completely. Make a complete answer to each question but 
don't volunteer any additional information. 

Mr. Erickson: May I have the last question and the answer as far 
as it was completed? (Last question and answer read by the reporter. ) 
I withdraw the objection. 

Q. Mr. McNeil, now in the year 1934 that was the year your 
brother increased his herd heavily, was it not? A. I don't think he in- 
creased it any more heavily in 1934 than just the natural increase, as 
far as I know. | 

Q. If his assessment record shows that in 1933 he had 57 head of 
cows and in 1934 he had 97 head, wouldn't you consider that a substantial 
increase? A. Yes, it does look like a substantial increase. 

Q. You, yourself, hadn't substantially increased your heard up 
to that period? A. No. 

Q. In 1934 I believe the assessment record shows you had 38 head 
of cattle? A. That is right. I was running a certain amount when my 
brother was on--kept the same figure there. That is why mine shows 
the same. I was running one bull and 35 head of cows approximately on 
this deal and he was running all of his. That is the reason mine showed 
the same, practically. 

Q. So in 1934 you and your brother together were assessed for 
135 head of cattle, is that not right, 97 plus 38? A. That must be if -- 

Mr. Erickson: May the witness see the exhibit, Mr. Harrison, 
so he can recall it better? 

Witness: What year was that? 


27t 
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Q. 1934, the last figure on there. A. That would be 135 I 


believe. 

Q. And believe from your testimony in 1935 you increased to 
225 head, is that not so? A. When I stated 225 head, that is horses 
and cattle. 

Q. Well, you only had 29 horses in 1934, is that not right. 

A. That is right. 

Q. That would be 164 head. Now, Mr. McNeil, when you were 
setting up these preferences, do you recall the matter coming up of 
giving everybody a 20% bonus there? A. Yes. 

Q. You got that bonus, did you not, Mr. McNeil? A. Yes, I got 
a bonus the same as the others. 

Q. Did all of the others get it or only certain others get it? 

A. All of them that they went to the tax records for; that they actually 
checked on to see if they actually did run stock during the priority period 
and had a class i right. If there was any question. 

Q. You were a member of the board setting up the preferences at 
that time? A. That is right. 


Q. And you went along to giving this 2.0% bonus to yourself for 


instance ? 

Mr. Erickson: May I object to the tone of the question as being 
prejudicial and improper cross examination ? 

Examiner: I will overrule the objection. I see nothing wrong with 
counsel's tone. 

A. I would like to have the question read. 

(Last question read by the reporter. ) 

A. Yes, I thought it was o.k. 

Q. I realize you wouldn't know the exact figure but just as a 
guess how many of them got this 20% bonus? A. Well, in this particular 
area it was set up, there was only three that went to the tax records. It 
was only three that had a class 1 right the way it was determined. 

Q. It wasn't a general basis then that applied to all the users in 
the district, was it, Mr. McNeil? A. Do you mean the whole grazing 

district? 
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Q. Yes. A. It just applied to the members--well, Say take this 
area that we are arguing over, they take and set up the class 1 rights in 
that area and they had to do it by going to the tax records to get a founda- 
tion for the class 1 rights and there were only three members in that. 


Q. I don't believe that is any answer to my question at all. I 
didn't ask you anything about that. (Last question read by reporter.) 
A. It didn't apply to all members. It applied to the ones where there 


was any friction. 

Q. It applied to just certain ones in the district then, Mr. McNeil? 
A. That is right. 

Q. And were or not those to whom it applied a minority of the 
users? A. Yes. 

Q. In other words the 20% bonus was not Se to a majority of 
the users? A. No, it wasn't. 

Q. As a matter of fact, Mr. McNeil, wasn't it granted to but a very 
few of the users? A. Just the ones where there was a dispute where 
they had to go to the records to determine how much right they had. 

MR. ERICKSON: May I Suggest to the Examiner that the witness 
be asked who got that 20% bonus? 

MR. HARRISON: I submit I have the right to conduct this exami- 
nation the way I see fit. 

EXAMINER: Will you proceed. 

Q. Now you spoke about your class 2 rights that were set up by 
the district. Is it or not true that a secretary of the grazing district 
misunderstood the difference between a temporary right = a class 2 
right ? 


278 Mr. Erickson: I object to it as an improper question, improper 


cross examination and asking for a conclusion of the witness. This wit- 
ness doesn't know what a secretary understood or didn't understand. 
Examiner: I will overrule the objection. The question is, do you 
know whether the secretary misunderstood the SEOTES between class 
2 and temporary rights. 
A. I understood that he did know the difference. 
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Q. Do you recall when you were a member of the board that 
matter coming before the board of temporary rights having been deter- 
mined class 2 rights by the secretary? A. They weren't determined 
while I was on the board, the class 2 rights. 

Q. They were not determined while you were on the board? 

A. No. 

Q. You never heard then of the secretary of the grazing board 
erroneously determining, classifying temporary rights class 2 rights? 
A. Well, I have heard it was but the secretary I am sure was familiar 
with class 1 and class 2 rights at the time they were set up. 

Q. In your own case, Mr. McNeil, they did show at one time class 
2, did they not and thereafter were put back to temporary? A. That is 
right. 

Q. Which they had been prior to the time they were first shown as 
class 2? A. Yes. 

Q. I think you said you protested about Ted Wilson doing some 
fencing down there along the line that divides his allotment from Town 
Brothers. How did you protest that, Mr. McNeil? A. Well, I was on the 
board at that time and of course I was supposed to represent that dis- 
trict in there to a certain extent. That is the way the board operated 
quite a lot. At the time this fence was offered, this line, I objected to it 
because I figured that he was dropping off too much of his class 1 rights 

279 and it was going to cause this trouble. 

Q. What my question was, how did you protest? A. Just a verbal 
protest at the board to the board members and the board agreed with me. - 

Q. You filed no written protest of any kind? A. It wasn't neces- 
sary or I never figured it was. It was just one board member speaking 


his view of it and the board went along with my view at that meeting. 


Q. Thereafter did Mr. Wilson get permission to put the fence in? 
A. Yes, he did. 

Q. While you were down there looking over the Town range 
recently, did you make a thorough examination of the irrigation system 
down there? A. No, I never really paid too much attention. In fact I 


185 
never knew he had an irrigation system. 

Q. You can't see the irrigation system from the traveled road 
through that property, can you, Mr. McNeil? A. I believe I stated 
yesterday they had some diversion, little dikes or dams to divert the 
water out and that is just about all I could say about it. 

Q. You are familiar with floor irrigation systems ae you not ? 
A. Yes. 

Q. Is that a very comprehensive system of dams and dikes or is 
it just a general water throw out? A. A dike system would naturally be 
diked to hold it, but the way I remember this, they just diverted the 
water to flood over the land. Like I stated yesterday, it flooded good and 
it still floods good I guess. I don't know whether he are it or made 
it worse or what not. 

Q. Those Holly hay flats have been known to you ever since you 
came to the country, have they not? A. Oh, yes. 

280 Q. Quite a source of hay one year after another down in that sec- 
tion? A. They put up hay quite a lot down on there. : 

Q. Now, Mr. McNeil, you had a great many conversations with 
Mr. Carberry with regard to the land that he lost that is now in your 
pasture, have you not? A. I have had some but not too many. 

Q. Did you ever suggest to him how you would work it out so that 
he would get that land back and you would be taking care of it to save 
time? A. I don't recall that certain conversation. We may have had. 
This range business, we have had a lot of conversations the past six or 
seven years and it is pretty hard for me to remember all of them. 

Q. You did not want that particular range of rere that was 
allotted to you? 

Mr. Erickson: May I object because the question supposes that 
the evidence shows that that was Carberry's range. I don't object to 


him getting the information but not on the basis of an assumption that it 


was Carberry's range. 
Examiner: Will you rephrase your question and remove the pos- 


sible assumption from it? 
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Q. With regard to the range which Mr. Carberry claims and 
which you stated to the District Court was taken from him and given to 
you, you did not want that particular range in place of the range you had 
claimed of Barrett's, did you, Mr. McNeil? A. Iclaimed all of that 
range. I used it all these years and I naturally claimed that range. 


Q. If you claimed the range why did you say in your petition to the 


court that it was taken from one Carberry? 

Mr. Erickson: The question has been asked several times and 
answered several times. 

281 Examiner: I will overrule the objection. It may be answered once 
more. Why did you state that to the district court? 

Witness: I explained it as near as I could, Mr. Examiner, a while 
ago when I made that explanation of why it was. It was kind of a mis- 
understanding and this board meeting it was taken up and I did agree that 
he could have this little tract of land along there providing this whole 
range trouble was straightened up at that time so we didn't have to go 
into all this court proceedings. That was the deal. 

Q. Did Carberry have any range trouble with any one else at that 
time? A. At the time of this meeting? 

Q. At the time you got the sections away from him. 

Mr. Erickson: I must object to that question. 

Examiner:: I will sustain the objection. Will you give us a date as 
to time. 

Q. Now, when you referred to Carberry settling up all his range 
troubles, with whom was he having range troubles? 

Mr. Erickson: May Iobject? There was no word of testimony-- 
it was testimony of settling all his range troubles. There was no testi- 
mony about Carberry having range troubles. 

Examiner: Sustained. Did Carberry have any range troubles? 

Witness: Well, I guess he has. I believe most any one in this 
Court room could say he has had quite a little range trouble. He has 
made a lot of trouble out of it any way. 


187 

Examiner: When was that? During what period? 

Witness: About all the period I guess. I will say maybe from 
1946 on. All of this has got a little hotter as it went along. 

Examiner: Now, will you ask your question, Mr. Harrison? 

282 Q. Mr. McNeil, when was the first year that you got enough cattle 
on your range to use up your class 1 rights? A. I would have to refer 
to the record on that because I just can't remember every cow I ran 
back all those years. 

Q. Would it be approximately the year 1945? A. No, it was be- 
fore that I think. 

Q. Well, in 1944 would it not be right that you had a permit for 
170 head? A. I would have to refer to the record on that because I can't 
remember. 

Q. Do you have a record with you that will show how many you 
run in 1944? A. Ithinkso. The district would probably have records, 
the State Grazing District. 

Q. Do you recall at a previous hearing that an exhibit was made up 
of the number of cattle you ran and the amounts paid the State Grazing 
District each year by you? A. I don't recall it but I = have done it. 
I don't say I didn't. 

Examiner: The question is not whether you did it. ‘Do you recall 
at a previous hearing an exhibit was made up showing that? 

Witness:; Yes, I think it was. 

Q. I hand you this sheet of paper. Do you noe that, Mr. 
McNeil? A. I don't know as I exactly recognize it. It doesn't look too 
far off. I don't say this hasn't been put in but I can't recognize it right 
off. 


Q. That sheet shows 170 head of cattle? A. Yes. 
Q. And it shows 200 head in 1945? 
Mr. Erickson: We are agreeable to stipulating that the figures 


appearing--do you want to mark this as an exhibit? 
Mr. Harrison: Yes. 
(Document marked as Interveners' Exhibit "I" for identification.) 
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283 Examiner: Let's take a short recess. 
(A short recess was thereupon taken.) 
Examiner: The hearing will be in order. 
Mr. Harrison: I believe it may be stipulated between counsel for 
the interveners and for the appellant that Interveners' Exhibit "I" is a 
correct delineation of the grazing fees paid by Mr. McNeil from 1938 to 
1951. 
Mr. Erickson: That is correct. 
Examiner: Does the Bureau join in that stipulation? 
Mr. Caplan: Yes, I have no objection to it. 
Examiner: You are offering this? 
Mr. Harrison: Yes. 
Examiner: The document is received in evidence as Interveners' 
Exhibit ''I''. 
(Interveners' Exhibit "I, statement of 
numbers of livestock and grazing fees 


paid by Mr. Wade McNeil, was there- 
upon received in evidence.) 


Q. Mr. McNeil, referring to Interveners' Exhibit "I", that dis- 
closes, does it not, that in 1938 you were permitted 24 head of cattle? 
A. No, that is when I had the three sections there. I paid by the section 
at that time. 

Q. So that had nothing to do with the number of cattle you were 
running? You were just leasing three sections at $8 per section? 

A. That is right. 

Q. And then that same situation held true in 1939 and 1940? 
A. Yes. 

Q. And in 1941 you got an additional section, did you not, so that 
you then had four sections? A. That is right. 


284 Q. And for that you were paying the grazing district $8 per sec- 
tion? A. Yes. 
Q. And then the first year that you got a permit to run cattle was 
in the year 1942, was it not, when you obtained a permit for 130 head? 
A. These others were of course to run cattle on this lease. 
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Q. LIunderstand but no number or anything like that. That was 


arrived at by $8 per section, was it not? A. That is the way the exact 
figures were arrived at because at that time where they had a pasture 
that was fenced that no one else had use of but you, they just leased it 
by the section and let you run in there. You could run 15 head to the 
section or 12 head, whatever you wanted to. That was just a way of 
leasing the land where you had exclusive use. 

Q. How many head did you run per section, approximately? 

A. About 60 head I believe. No, I believe it was about 45 head in 1938. 

Q. Forty-five head you were running in 1938 and paying grazing 
fees equivalent to 24 head? A. Well, I paid grazing fees of $24 yes, 
but I didn't necessarily--I run on the deeded land. I had:a small bunch 
of cattle there at that time but I naturally didn't run 8 months grazing 
period on this three sections. 

Q. That is all the grazing land you had, just those three sections? 
A. That is right. 

Q. Now, you have done considerable development work, have you 
not, on your property since 1936, Mr. McNeil? A. Yes, I have. 

Q. Is it not a fact that about 1936 you had about forty acres of 
alfalfa on it? A. No, I had more than that. : 

Q. How much more? A. The way I recall it was 56 acres. 

285 Q. How much do you have now? A. Two hundred thirty-seven. 

Q. And you have increased that then during the period from 1936 
to 19542 A. That is right. 2 

Q. Now, when you go back there to the base period or say the 
period from 1925 to 1929, these homesteads along Fourchette Creek 
there, were there people living down there along the creek? A. There 
were part of the time on some of those homesteads, just part time. 

Q. Were some of them fenced? A. I wouldn't say there were 
regular fences on them. Stock run all over them but there may have 
been some old fences in there that you couldn't tell anything about, 
which way the lines were or anything to that effect. 

Q. Now, when the Phillips Development Company come down there 
with their sheep, is it or not the practice of sheepmen to graze off all the 
range? A. I wouldn't say that in that case down in there. They like to 
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get their sheep pretty much over the country if they can, just like a cow- 


man. 


Q. It is pretty much the practice of a sheep outfit though to graze 
the range right down before they leave it, is it not, Mr. McNeil? 
A. Phillips never worked that way, I wouldn't say. They would have a 
camp and I don’t believe they would stay over a couple of weeks and then 


they would shift on. That wouldn't give them time to graze it too short. 
They had a lot of country to graze over and they shifted around. 

Q. And the shifting around was in your allotment and was in what 
is now the Shores - Matovich pasture? A. They shifted down to the north 
edge of Holly flat too. 

Q. Do you have any idea how many thousand head of sheep they ran 
back about the base period, 1929 to 1934? A. I know they run a lot of 
sheep but they didn't run all the sheep down in this area. 

286 Q. Would you say they operated between fifty and seventy-five 
thousand head of sheep in an ordinary grazing season? A. No, I don't 
think they ever run that many sheep. 

Q. How many did they run toa band? A. Most of the bands, ewe 
bands, would be approximately 2,000 the way I understand it. 

Q. What is the most number of bands that ever grazed down there 
around you at onetime? A. Well, they would bring in different numbers 
different years. That is pretty hard to say. They generally bring in.two 
to four bands. I think one year down in there they had taken them up north 
and never brought any in there. Another time, I can't recall the year, they 
brought more that year than they had been bringing, so it is a lot of guess- 
ing as to exactly how many. I remember as a rule two and three. 

Q. In your experience they run on an average of four to eight thou- 
sand head of sheep down in there to range? A. That would be about the 
way it would run. That would be for a short period of time, a little less 
than four months grazing period that they used this range. 

Q. You had leased this sec. 30 from the grazing association. How 
did you handle that in connection with your operation? A. I used that 
mostly for late fall and early spring and sometime in the winter. There 
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was no restrictions on that as far as how I used it or when. 

Q. You used it just like any other grazing land that you leased at 
that time? A. Not exactly. That was deeded land and there was no 
restrictions at all. This out south was for summer grazing and I could 
use sec. 30 in the winter time or whenever I wanted to and that is the 
way I did use it and there was no restrictions at all on that. 

287 Mr. Erickson: May I suggest to Mr. McNeil that he is answering 
a lot more than counsel asks and I believe if you would stick to an answer 
of what counsel asks it would be better for him and the Examiner and 
everyone. 

Examiner: If you will just restrict your answers to the question. 

When you volunteer information you suggest additional questions to 


counsel. 


Q. Was your father still up on his home place 7 or 8 miles north 
of here in the year 1929? A. Yes. 
Q. And did you ever take any of your cattle up there to feed in 


the winter time? A. After 1929? 
Q. Well, start with 1929? A. No. 
Q. How about 1930? A. I don't ever remember ot it, no. We 
wintered down there. 
Q. How about 1931? A. No. 
Q. 1932? A. Not that I recall. We wintered on my own place. 
Q. 1933? A. The same. 
Q. Did you ever buy any feed from your father and haul it down to 
your place to feed your cattle during say the year 1929? A. If I did, 
I don't remember of it. I had plenty of feed. 
You had plenty of feed? A. Yes. 
Did you buy any in 1930? A. No. 
1931? A. I didn't buy any of those years that I can remember 


Did you ever buy any hay down on Fourchette Creek? A. I 

buy hay at Fourchette Creek? 
Q. Yes. A. I hauled hay from Fourchette Creek for my father 

at one time, but that went up to his place. . 
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Q. Your cattle weren't up there? A. No, I didn't buy the hay. 

I hauled hay for my father but I believe that was back before 1929. I 
got that hay from old Tom Clayton. 

Q. Now, have you ever computed the acreage that you have as 
compared with your Federal land? 

Mr. Erickson: To which we object. That is not a material inquiry 
nor proper cross examination. 

Mr. Harrison: I am merely asking, Mr. Examiner, if he had 
ever computed it. 

Examiner: Let's have the answer. Have you ever computed it? 

Witness: No. 

Q. Then you have no idea on that? A. As a percentage I never 
figured it up but it would be easy to multiply the sections and figure it 
up, but I never paid any attention to it. 

Q. Now, in 1929, Mr. McNeil, where did you run your cattle? 
A. Well, they run to the south mostly, south of my holdings. 

Q. Did they run in that fenced pasture "B" there? A. No, they 
run out south toward Indian Lake and we pull them in. Didn't fence that 
until the fall of 1929 or 1930. 

Q. In 1930 did they likewise run on south? A. Yes, I explained 
yesterday. 

289 Q. How about the year 1931, did they continue to run on south? 
A. Yes. 

Q. How about the year 1932? A. Yes. 

Q. And the year 1933? A. Yes. 

Q. They were then running down on the sheep range of the Phillips 
Development Company, were they not? A. They were running in the 
same area with the sheep sure. 


Q. Your cattle and their sheep got along pretty good together, did 
they? A. I wouldn't say that the cattle and sheep got along too well, 
but they would naturally run on the same range anyway because we didn't 


have any other place for them to run. 
Q. You had no other place for your cattle to run than on the Phil- 
lips Development Company sheep range? 
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Mr. Erickson: May I object to the question because there is an 
implication that the Phillips Development Company owned that. 
Examiner: I will sustain the objection. 2 
Q. Mr. McNeil, you became a director of the grazing district in 
the fall of 1943, I believe you testified? A. Yes. 
Q. And that year you had a permit for 110 head according to the 


exhibit, is that correct? A. That is right. 
Q. And then in 1944, which is your first full term as a director, 


you increased your herd to 170 head, did you not? A. Yes. 
290 Q. And in 1945 you increased it to 200 head? A. | Yes. 

Q. And in 1946 you increased it to 215 head? A. That is right. 

Q. So from the time you became a director of the South Phillips 
Cooperative State Grazing District, never after that did you ever run 
lower than your class 1? A. That is right. 

Q. You have always increased since then? A. Well, yes, except 
a little up and down there on the years. i 

Q. Now take the year 1950, you had 268 head, did you not? 

A. Yes. 

Q. And the year 1951 you had 250 head, that is the cattle? 
A. Yes. 

Q. And the year 1952, did you then increase to 282 head? A. Yes. 

Q. And in the year 1953 you increased to 318 head? A. Yes. 

Q. So from 1947, when you had 262 head, that is about the first 
year your various troubles commenced, was it not, 1947? A. Yes, 
that is right. : 

Q. At that time you were running 262 head? A. Yes. 

Q. And through all the troubles you have had over your range, you 
still have been able to increase to 318 head last year? A. Yes, that is 
right. | 

Q. You never from 1943 to 1954, which is now 12 years, you never 
have substantially reduced your herd at any time? A. No. 

291 Q. You have constantly increased every year? A. If that is what 
that record is, that is right. 
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Q. Well, you would know. A. Yes, I have been on the increase 
ali the time. I have been building up all the time. 
Mr. Harrison: I believe that is all. 
Examiner: I have some questions I would like to ask you. 


INTERROGATIONS BY THE EXAMINER 
Q. How many head of livestock did your brother have in 1935, if 
you recall? A. Well, we had those figures. It was something over 150 
head. 
Q. You say you became a member of the South Phillips Cooperative 


State Grazing District. What did you have to do to become a member? 


A. Why somebody, some of the members would just put your name up. 
They would hold elections here at the court house. 

Q. No, I don't mean when you became a member of the board, but 
when you joined the association. A. They just formed it and paid a fee, 
the way I remember it. Everybody knew that if you had a livestock opera- 
tion you would naturally join up as a member. 

Q. Did you file an application for grazing privileges with the graz- 
ing district? A. The way I remember this, we first filed with the Bureau 
of Land Management in 1935 a paper of some kind as to what we wanted. 

I don't know, I can't tell you whether that applied on the setting up of the 
State District or not, because I was gone at the time the State was set 
up. I just can't tell you about that. 

Q. But your recollection is that you first filed something with the 
Bureau of Land Management? A. That is my recollection, yes. 

292 Q. Do you know whether or not that was an application for grazing 
privileges? A. Iimagine that it was. We turned in a map of what we 
thought we should have and that is what I turned in. I imagine they all 
did. I can't remember too much about it although I did sign up that, early 
in the spring of 1935 that I signed up for. 

Q. And did you file anything in 19362 A. My brother took care 
of it at that time, my brother, Roy who was on my place. 

Q. Do you know whether he filed anything with the Bureau of the 
State Grazing District? A. The way I understand it he filed with the 
State. 
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Q. Then according to your recollection the first filing in 1935 was 


with the Bureau of Land Management and the second filing in 1936 was 
with the State Grazing District? A. Yes, that is right.: 

Q. And when was the first time that you personally filed any 
application with the State Grazing District? A. Well it would be, I 
asked for a permit to pay on a permit in 1937, the spring of 1937 but I 
didn't pay on it that year. I didn't have any stock so I was told to go 
ahead until I got stock and then my range would be given back to me as I 
built up. So my first permit was in 1938. 

Q. Did you file a written application for that permit? A. Now! 
can't say, but I don't believe there was a written application. I think it 
was just taken care of by the Secretary of the Grazing District. 

Q. Orally? A. That is the way I believe it was. 

Q. And then from 1938 on did you file any written application 
with the grazing district or was it all oral? A. I believe that was all 
oral. It may not have been. I know after the spring of 1944 it was all 

293 written. But it seems to me it was pretty much eS up to the 
spring of 1944. 

Q. Then from 1944 on you filed a written application and the graz- 
ing district gave you what kind of a document? Was it a document similar 
to appellant's Exhibit K? A. After 1944, yes. 

Q. Each year they would send you something like appeliantss 
exhibit K? A Yes, that is right. 

Q. Then after 1936 when was the first application you filed with 
the Bureau of Land Management? A. That would bein the spring of 
1953. | 

Mr. Caplan: That exact date is in December 1952. 

Q. Would that be right? A. I guess it was filed in 1952 but for 
a 1953 license. 

Q. And it was the decision from that application that gave rise to 
the appeal and this proceeding? A. Yes, that is right. : 

Q. As I recall you testified something to the effect that the Bureau 
of Land Management approved your 1947 class 2 privileges, is that 
correct? Did you testify to that? A. Yes, I testified to that. 
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Q. And they are the same privileges that are specified on appellant's 
exhibit K, is that right? A. Yes. 

Q. In what way or how did the Bureau of Land Management approve 
those class 2 privileges? A. Well, they done a lot of work in here up 
until that time, so they were satisfied that there was temporary range out 
in that range to take care of all the class 2 property that belonged to these 
preference rights. Then they advised the board to set up the class 2 pre- 

294 ferences. 

Q. Was that merely oral advice or was there any written document? 
A. I couldn't say whether it was too much in writing but they went through 
it at the board. The Bureau of Land Management any way was represented 
at all district board meetings and that was taken up and determined. 

Q. Was that approval a general approval of the granting of class 2 
privileges or was it a specific approval of the privileges that were granted 
to you? A. No. The way I understood it, before the Bureau of Land 
Management could recommend the class 2 setup, it had to take care of the 
whole district; that they couldn't recommend it until it was, there was 
range available to take care of all the class 2. 

Q. Then it was not a specific approval of the number of class 2 
privileges that were given to you in 1946? A. No. 

Q. This appellant's exhibit K shows you as receiving class 1 pre- 
ference, 172 animal units. Do you know how that 172 animal units was ar- 
rived at? A. Yes. 

Q. Would you state how they were? A. Yes. They went to the tax 
record here in the assessors office. The representative of the Bureau of 
Land Management got the record. They figured the best two consecutive 
years out of the five priority years and divided that by two to get the figure, 
the average. Then this 20% was brought up. It was decided by the board 
and agreed by the Bureau of Land Management officials at that meeting 
to grant all class 1 privileges where they went to the tax records a 20% 
increase because it was brought out that some districts had been using 
more than that up to 25%. But they agreed on 20% and just added that on 
to what they got. That made the 172. 
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Q. On this 1947 permit you have a class 2 preference of 73. Do 

you know how that 73 was arrived at? A. That is the 1947 permit? 

295 Q. Yes. Ican't explain too much just how that was arrived at. 
Of course they had to take into consideration I know that I had that base 
and had the stock for it. I wasn't present at the time that class 2 was 
set up. 

Q. They also on that 1947 permit gave you 17 animal units temporary. 
Would you know how that 17 was arrived at? A. That would be, that 
temporary as I understand it, the way I understood it to be set up, it 
would have to be they figured I don't have any more base than for the 73 
at that time, the figures they had. I am sure that is what it was. 

Q. Now, can you recall the grazing privileges you received in 
1948? You read it into the record off the 1948 permit? A. Yes. 

Q. What were they? A. 172 class 1 and 110 class 2. 

Q. Do you know why the increase from 73 to 110 class 2 in 1948? 
A. Well, some of this base property deal began to straighten out a little 
more and they saw I had the base property to actually take care of it. I 
think that is the reason. I think the records will show that. 

Q. What is your answer based on? How did you acquire this 
knowledge? A. Just common knowledge talking to the Bureau of Land 
Management officials and all concerned. 

Q. In 1935 or in 1936 did the Bureau of Land Management issue a 


license to you or to your brother? A. I don't know whether they did or 


not. 

Q. You don't remember? A. Icouldn't say. I applied for it in 
1935 and then I went up to Alaska and my brother took care of it. 

296 Q. You testified as to something concerning a fence line agreement 

with Steve Holman? A. That is right. 

Q. Which fence line was that? You can point it out on the exhibit. 
A. The line that we finally reached an agreement on, Steve Holman and 
I, started from this corner and went right through to here. 

Q. Straight along there? A. Yes, straight east and west starting 
from this corner. (Indicating southeast corner of allotment. ) 
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Q. Was that before that fence line was actually built on there or 
after? A. It was before this fence line was built. 

Q. Who built that fence line? A. Steve Holman. 

Q. And that was built not in accordance with your agreement or 
understanding? A. I never agreed to that line. 

Q. Was that the basis or the reason of your protesting? A. That 
is right. 

Q. Now you have testified that you think your range will carry about 
12 head per section, is that right? A. That is right. 

Q. Have you maintained any records as to the number of cattle turned 


out in any of your pastures for a period of time? A. That is howI arrived 


at this conclusion by keeping records of how many cattle I turned into a 
pasture a certain length of time over a period of years. 

Q. As I recall your testimony, it was that on pasture "A" you had a 
more accurate record than on the others? A. No, it was pasture "B", 
the two pastures there together, the first one south of my holdings. 

297 Q. And how long or what years did you keep these records? I 
should say, what year or years was your testimony based upon? A, It 
run from 1943 up to now. 

Q. 1943 to 1954? A. Yes. 

Q. And could you say how many cattle you turned out on pasture "B" 
in 1943? A. I haven't those records available to tell you exactly how long 
now but I did keep records on that and I could explain why I did start that. 

Q. Allright. A. When they took this range survey in 1942 out there 
on this range, the fellows taking it stayed at my place, boarded with me and 
worked out from that area to the south and around. The one that taken most 
of it was Pinkie Powell and we talked range quite a lot and of course at that 
time he didn't know how it would figure out as to the carrying capacity but 
of course he toid me this was an estimate they were going to get So as to 
arrive at some figure to start on. That was the basis of the whole thing he 
said. He said when it come right down to the use by turning in a pasture 
and finding out actual use at the time was the only real test and he advised 
me to do it. That is the reason I did that over that period of years. 
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Q. Do you have any of these records for any period of time between 
1943 and 1954? A. Only just what I read off of the book here a while ago 
for 1952 and 1953. The way we always worked it was when we were round- 
ing up and would just write up in the tally book a certain number and the 
date and when we brought them out we took the number and date then. I 
didn't keep a ledger. 

Q. Did you turn a certain number of cattle in that pasture "B" for 
the full eight months period or did you turn a greater number in for a 
shorter time? A. Well, as a rule the way I operated there it was for 
a greater number for a shorter period, as arule. We didn't just turn 
in a certain amount. It would have been too hard to arrive at a figure 

298 any way. But we turned in--held those as breeding pastures 
mostly and that gave a good chance to check that way. I would throw the 
breeding cows in for a certain length of time and I naturally brought them 
in in the fall. That is how I arrived at this. | 

Q. You testified that last year you didn't finish out the season graz- 
ing with your full numbers? A. That is right. ; 

Q. Why didn't you complete the season, finish it out? A. The 
Bureau of Land Management trespassed me. : 

Q. They stopped you? A. Yes. 

Q. Now this 20% bonus that you testified to, can you tell me who 
got the bonus beside yourself? A. Well, in this particular area that is 
involved, there was only determined that there was just these three class 
1 rights so the three was all they took the records on, myself, Mr. Barrett, 
and Mr. Ted Wilson. 


Q. And there were others in other areas also that received a bonus, 


is that correct? A. Well, Ipresume there were. They would if they had 
to go to the records. The way that worked, if they were satisfied with the 
class 1 rights set up by the board, it was accepted. But if they wasn't 
satisfied and they had to go to the record to determine it:and that was just 
the way of determining what the class 1 rights was for the ones that weren't 
satisfied. | 

Q. Let me frame the question this way. Was there any other users 
besides the three that you have named that received the 20% bonus? 
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A. In the district? 
Q. Inthe district? A. I couldn't swear to that. I presume there 


were. They would if they wanted to go to the record for them. That was 


the policy to set all of them up that would go to the records. 
299 Q. You don't know whether there were or weren't? A. No, I don't. 
Examiner: That is all. 


REDIRECT EXAMINATION 
BY MR, ERICKSON: 

Q. Mr. McNeil, calling your attention first to the question recently 
asked by the Examiner, at the time the class 1 rights were set up, were 
Town Brothers operating in this area so far as you know? A. No. 

Q. Was the Shores - Matovich spread as it now exists in that area? 

Mr. Caplan: Could we have a date there, at the time they set set 
up? A. 1944. In 1944 were Shores and Matovich operating in the area 
now the Shores - Matovich allotment? A. No. 

Q. And was Carberry running any stock in 1944? A. No. 

Q. So that the only ones that were in actual operation or running 
stock of those now involved in this proceedings was yourself, Brim Bar- 
rett and Ted Wilson, is that true? A. That is right. 

Q. During the priority period who owned the property now known 
as the Barrett property? A. Tom Stratton. 

Q. And who owned the property now the Wilson property? A. I 
guess Wilson owned it or had an interest in it at that time. 

Q. And Wilson married a lady by the name of Reynolds, did he not? 
A. Yes, but I don't know-- 

300 Q. It is for the purpose of laying a foundation for an exhibit. The 
Reynolds and Wilson operation was an operation in the area now known as 
the Wilson allotment, is that true? A. Yes. 

Q. And did you secure from the Deputy Assessor of Phillips County 
a record of livestock assessed to Tom Stratton for the years 1929 to 1934, 
and for Mary A. Reynolds Wilson for the years 1932 and 1933 and 1934, 
and T. R. Wilson for the years 1929, 1930 and 1931? A. Yes. 
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Mr. Erickson: I now offer Appellants Exhibit N. 
Examiner: Any objection? 
Mr. Caplan: No. 
Mr. Harrison: None. 
Examiner: The document is received in evidence as Appellant's 
Exhibit N. ! 


(Appellant's Exhibit N, assessment 
records, was thereupon received 
in evidence. ) 


Q. The Examiner asked a question concerning a trespass this 
year in your grazing cattle on the public domain. Can you tell us very 
briefly what the situation was on that? A. Well, I applied for -- when 
I applied for my 1953 grazing, I applied for a December permit for so 
many head and take a certain amount out during calving time. That was 
the original application. Then this went into the Federal Court hearing 
over this deal and I got a judgment on this range, the 20 sections I had 
been using, for exclusive use of it, those 20 sections. A short time 
after the hearing I got a letter from Mr. Fallon and he said, I can't 
quote the letter, but he said in effect any way that I had the exclusive 
use of this range the same as I had in 1952, that I owed, I think $60 
to finish out my grazing that I hadn't paid. So he said send a check and 

301 he would send out the supplemental permit or whatever it was. 
So I sent him in the check and I got this supplemental permit back and of 
course I noticed that the dates didn't seem right for December. But after 
having this court order and the letter that I was to have exclusive use of 
this range the same as 1952, I figured it was a permit. : 

Q. I think you are going into more detail than the Examiner is 
interested in. Did you take your cattle up during the calving season as 
contemplated by your application? A. Yes. 

Q. So that they were removed for a period of time so that the 
amount of range as used was 7 months instead of 8 months, is that true? 
A. Yes, approximately. I was entitled to December. 


Q. So you turned out in December to make up for the month you 


took out for calving? A. Yes. 
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Q. Had that been your practice to operate on an off and on basis ? 


A. Made that practice for years. 

Q. And was that approved by the State district? A. Yes. 

@. And did you understand, due to the fact that the U. S. District 
Court issued the injunction, that you were permitted to operate as you 
had theretofore operated? A. Yes. 

Q. You paid the trespass, did you not? A. Yes, under protest. 

Q. In your discussion with Mr. Holman about the south line, was 
any one else included in the discussions? A. Yes. 

302 Q. Who? A. Bill Waters was secretary of the State District and 
Benny Phillips, and Steve Holman and Everett Holman and myself. 

Q. Was Mr. Barrett in that conference? A. No. 

Q. Was Mr. Carberry in that conference? A. No. 

Q. And was it your understanding that the location of that fence 
determined the south boundary of your range? A. Yes. 

Q. In his questions Mr. Harrison asked you at some length about 
carrying capacity. You have studied this map sufficiently so you should 
be able to answer this question. Can you say whether or not the carry- 
ing capacity allotted to your range is the highest of any of the allotments? 
A. Well, I think it is about the same as the Carberry allotment. 

Q. So your allotment and the Carberry allotment are the two high- 
est? <A. That is right. 

Q. And is there anything about the range that would justify putting 
your Federal allotment and Carberry's as the highest, in your opinion? 
A. No. 

Q. Now, at the time the letter exhibit "H" was written, March 31-- 
and Mr. Examiner, of course the letter speaks for itself as to what is 
contained in it and I know will be considered by the Examiner as well as 
all the other exhibits. I think you testified that that letter represented 
an attempt on your part to work out some sort of a compromise, is that 
true? <A. That is right. 

Q. And was the letter based on a hope that all of the lines, east, 
west,north and south could be determined in one compromise settlement? 
A. That is right. 
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303 Q. And with the exception of any statement that might have been 
contained in the application to take additional testimony in the Grass 
Commission case, do you know of any other circumstance or time when 
you made any statement recognizing that Carberry had rights in the pas- 
ture which is marked pasture "C"? A. That is the only time. 

Q. Do you know whether or not the business of determining the 
class 1 rights as to others included the year 1934 in making the deter- 
mination of the class 1 rights? A. Well, we used the same year for 
all of them and I believe it was 1934. They used the same figure, the 
same year. 

Q. For every one? A. They didn’t necessarily. think the 
way they determined those was the best two consecutive years in the 
priority period. Maybe one was in 1930 and 1931, the way I understand 
it. I don't think they had to take every one on the same year. It was up 
to the individual as to whether he taken the two best consecutive years or 
not during the priority period. 

Q. But the question is, was 1934 considered as part of the priority 
period for every one so far as you know in determining the class 1 right? 
A. That is what I understand as part of the priority period. 

Q. You said that the district board refused to grant permit to build 
a fence between the Wilson and the Shellito - Town Brothers allotment? 
There is afence there. Who, if you know, did grant a permit, if any was 


granted, for the construction of that fence? A. The Bureau of Land 


Management. 

Q. Itis a fact, isn't it, Mr. McNeil, during the three years you 
were on the board and during all the time you have been meeting with the 
board, representatives of the Bureau of Land Management have participated 
in the meetings? Is that true or not? A. That is true. ! 

304 Q. And you know from your experience that practically everything 
that the district did over the years was done only after consultation with 
the Bureau of Land Management? A. That is right. 

@. And do you know whether the Bureau of Land Management often 
overruled the district in anything it had planned to do? A. They did in 
some cases the way I was told. : 
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Q. Do youknow? A. The wayl understand it. 
Q. Now an examination of the tax records that have been introduced 


as exhibits indicate that you were not alone in having a relatively smaller 
number of cattle during the priority period, is that the case or not? 
A. That is right. 

Q. For example, the exhibit 'N" shows that for the year 1939 the 


combined Reynolds - Wilson ownership of cattle on the records was 35. 
Would you have any idea as to whether that was actually the number of 
cattle they had, about that time? A. I wouldn't have any way of knowing, 
only just the record. 

Q. And it shows for that same year the Wilson - Reynolds holdings 
had 42 head of horses. Would you have any notion of whether that was 
about the number of horses they had? A. I think they had that many all 
right. 

Q. Then for 1930 the combined holdings were, by the Exhibit "N", 
43 head of cattle for Wilson - Reynolds, is that correct? A. Yes. 

Q. And would you have any notion whether that reflects about the 
number of cattle they had? A. Well, I would think so. 

305 Q. Then for the year 1931, the exhibit shows 57 head of cattle 
for the combined Wilson - Reynolds holdings. Would you know from your 
riding around down there whether that would be about what they had? 
A. Well I think they had that many all right. 

Q. Going to the year 1932 there is shown no cattle for T. R. 
Wilson individually and it now appears there had been an amalgamation 
and it is Mary Wilson and the figure is 46 cattle that year. Do you have 
any notion whether that is approximately the correct figure? A. I think 
that would be. 

Q. And 1933 is 46? A. Yes. 

Q. And 1934 it jumps to 132. A. That is right. 

Q. And would you know whether or not their holdings increased 
some about that time? A. I don't think-- 

Q. I mean their number of cattle. Do you have any knowledge of 
it? A. Not particularly. 

Q. Calling your attention to Tom Stratton, in 1929 it shows only 
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horses. Do you have any recollection of that year? A. _ Not definitely, 


no. 

Q. What year did Tom Stratton come in there? A. I always 
thought he got that ranch there in 1929 but I am not sure.. 

Q. Was it after you homesteaded? A. Yes, what is called the 
Tommy Stratton ranch, yes. | 

Q. It shows for 1930, 81 head of cows for Tom Stratton. Is that 
about the number he ran that year? A. I wouldn't know but I think that 
would be in line. : 

306 Q. Examining this record generally, would you think that would 
fairly indicate the extent of Mr. Stratton's operations Guang, the priority 
period? A. Yes, I think it does. 

Q. And of course during the priority period Town Brothers were 
not in the area at all, you have testified? A. No, they weren't. 

Q. Earl Shores was there, wasn't he? A. At his: SORES over 
north and east of the Barrett place. 

Q. And that is the holdings marked "Shores" alone? A. Yes, he 
was there. | 

Q. And he had been there quite a while? A. Yes. 

Q. Ibelieve Mr. Shores is Mr. Stratton's nephew, is he not? 
A. That is right. 

Examiner: Is this a convenient stopping place for you? 

Mr. Erickson: Yes. : 

Examiner: All right, the hearing will adjourn until 2 p.m. 

(The hearing was thereupon adjourned at 12:35 p. m., to reconvene 
at 2:00 p.m.) 

307 | 2:00 p.m. 
Examiner: The hearing will be in order. , 


MR. WADE McNEIL 


resumed the witness stand. 


REDIRECT EXAMINATION 
BY MR. ERICKSON (continued) 
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Q. Mr. McNeil, what was the situation in 1935 over this whole 
area as to the number of stock by comparison with today? A. There 
wasn't near aS much stock at that time. 

Q. In 1935, as I think the Examiner can take notice--I am not sure 
he is old enough to remember those days, but 1935 was pretty much the 
depth of the depression, was it not? A. That was the main drought 
year and the year after in this particular area. 

Q. There had been a series of dry years prior to 1936? A. Yes. 

Q. And cattle prices were very low? A. That is right. 

Q. And there had been for the several years preceding that a 
general exodus of people from all of the area of South Phillips County, 
had there not? A. Yes. 

Q. You were asked some questions concerning some homesteads 
that existed in what is now the McNeil allotment and while we haven't 
fixed up an exhibit, on the matter, Mr. Examiner, we did have an old 
map that I asked Mr. McNeil to designate certain fences that existed 
there and I will ask him to testify from that map. I will be glad to show 
it to counsel or they can examine him on it. Did you, during the recess 
indicate where there were certain fences during the priority period in 
the vicinity of the homestead to which there has been reference? A. Yes. 

308 Q. Do you know when the fence was built? I believe you have al- 
ready testified that the fence around sec. 1, up in the corner of the "BY" 
allotment and half section below it and the west half of sec. 6 had been 
fenced in accordance with the exhibit 2 at about the time you took over 
the homestead, is that true? A. Yes, that was fenced around 1928, 1929 
or 1930. 

Q. And on the map you have already indicated or testified that the 
fence on the left line of the Barnard allotment as it now appears was con- 
structed about that same time also, was it not? A. Yes. 

Q. After you took over the homestead and after the Vaughn home- 


steads were established, was there a fence built anywhere along in secs. 
8 and 9 of 23-30? A. Yes. 

Q. Where abouts were those fences built? A. Do you want me to 
start at a forty? 
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Q. Yes, designate by description. A. Starting at 
the west half of the middle of sec. 8 and down south to the southeast 
corner in the middle 160 of the south half of sec. 8 and from there east 
three quarters of a mile to the line. 

Q. Perhaps I can make it clearer if I ask the question on the basis 
of-- You have handed me a township plat which has certain lines running 
along the north line of sec. 16, which is the blue section indicated in the 
McNeil allotment and commencing at the SW corner of the fence on the 
Barnard allotment, then going west along the north side of sec. 16, then 
going north one forty and then going west to make a connection with the 
southwest corner of the fence which has been indicated as the west half 
of pasture "B". Is that the course of that fence? A. Yes, it would be 
the southeast corner, wouldn't it? 


309 Q. The southeast corner. By whom was that fence nom 


A. By Vaughns. 

Q. And they are the homesteaders you have testified about? 

A. Yes. George Vaughn and Helen Halloway filed on these two sections. 

Q. When was that fence constructed? A. AsTI remember it was 
in 1931. : 

Q. And the result of that fence was to completely tose off the 
south side of the north half of section "B" is that true? A. That is 
right. : 
Q. And when that fence was built, was it possible for cattle to 
come north of that fence line from the lower portion of your allotment? 

A. Not unless they were put through the fence. | 

Q. And they were closed in as you have already indicated, on both 
the west and east, is that true? A. Yes. ; 

Q. Was that fence maintained? A. It was during priority 
years. } 

Q. Was it possible for the Phillips sheep then after - 1931 to go north 
of that line coming up from the south? A. No. : 

Q. And if they were to get into the pasture designated as “A™ or 
the Pacheco place, they would have to come in from some other direction 


208 
than south or directly east, is thattrue? A. That is right. 
Q. And you have testified that you don't recall seeing any of the 
Phillips sheep in pasture "A" during the priority period? A. Pasture 
CI Nee 
Q. Yes. A. No. 
310 Q. And do you recall whether Phillips sheep watered on the Pacheco 


place any time during the years beginning 1931? A. No. 

Q. You testified before lunch on redirect, something about a tres- 
pass. Who served the notice of trespass on you? A. Mr. Townsend. 

Q. Is he an employee of the Bureau? A. Yes. 

Q. And did you at that time have a conversation with Mr. Townsend 
about the trespass? A. Yes. 

Q. Did you make any application to him for grazing rights for that 
month of December at that time? A. Yes. 

Q. And what was the result of that application? A. The way I 
understood it, it was O.K'd, got an injunction later on. 

Q. No, Iam talking about your conversation now with Mr. Town- 
send. A. Will you please repeat that? 

Q. Did you ask Mr. Townsend anything about getting the right to 
continue to graze your cattle on the public domain for the balance of Dec. 
1953? A. Yes, we had a long talk. 

Q. And did he give you that permission? A. No. 

Q. Did you ask him anything about whether others had rights to 
graze during December? A. Yes. 

Q. What was the result of that inquiry? 

Mr. Harrison: We object to this line of testimony because it is 
entirely immaterial. It illustrates absolutely no issue on this case. 

311 Examiner: What is the materiality? 

Mr. Erickson: Well, the Examiner has asked about the trespass 
and I don't want to leave a situation where my client in effect is convicted 
without a little further explanation. 

Examiner: The testimony about the trespass came out as the result 
of some question I was asking for an entirely different purpose. I agree 
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it is immaterial and am going to sustain the objection. Whether he was in 
trespass or whether he wasn't isn't going to effect his rights. 

Mr. Erickson: That is what I felt but in view of the inquiry of the 
Examiner I wanted to be sure I wasn't leaving something dangling in the 
air. : 

Q. Mr. McNeil, you were asked some further questions about the 
fence between what was then called the Holman allotment and the McNeil 
allotment and you testified that you and Mr. Holman agreed on a line which 
generally was a half mile south of the present line and ne have said that 
was the agreement, did you not? A. Yes. 

Q. Did you attend a board meeting of the South Phillips County 
Grazing District on February 17, 1947, where this matter was discussed? 
A. Yes. 

Q. Did you participate in the discussion? A. I did. 

Q. Now, as a result of the board meeting activities'on February 17, 
was the line located where you and Mr. Holman had agreed it should be 
located? A. Yes. } 

Q. And was that the line that the fence is now on? ‘A. No. 

312 Q. Have you read the minutes of the meeting of Ag 17, 1947? 
A. Yes. 

Q. And in addition to yourself and Mr. Holman participating in the 
discussion of that line, did the Town Brothers enter into the discussion 
of the north line of the Shores - Matovich allotment? A. Not at that 
meeting. ! 

Q. Was there also considered the south line of the Holman allot- 
ment? A. Yes. 

Q. At that meeting. Did you come back to the ieee on February 
18? A. No. 

Q. And do you know whether at that meeting there was again a 
consideration of the south line of the McNeil allotment? A. Yes. 


Q. And do you know what the result of the second meeting was as 
to that line? A. Yes. 


Q. What was the result? A. The board agreed to move it half 
a mile north. | 
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Q. Calling your attention to the minutes of Feb. 18, 1947, do you 


have a copy of those minutes? A. Yes. 
Q. Mr. McNeil, I hand you two sheets that appear to be on the 
stationery of the South Phillips County Grazing District and ask you 


where you secured those two sheets. A. From the South Phillips 
County Grazing District. 

Q. From what individual, do you know? A. From the Secretary. 

Q. Mr. Waters? A. Yes. 

313 Q. I will now ask you to read the second paragraph on page two of 
those sheets. 

Mr. Harrison: To which the interveners object on the ground it is 
not the best evidence. The instrument speaks for itself and should be ad- 
mitted in toto. 

Mr. Caplan: That is the way we feel about it. No part of it should 
be taken out of connotation and I presume the minutes will also show 
whether or not any representatives of the Bureau of Land Management 
was present. 

Mr. Erickson: They do. I will not offer it then. I believe the 
matter has been sufficiently explored. 

Q. The fact of the matter is, on the first day you were present 
when the line was set in accordance with the agreement, and the second 
day you were not present, is that true? A. Yes, that is right. 

Q. You have testified you have been familiar with the Holly flats 
for many years, is that true? <A. Yes. 

Q. And you have heard testimony as to the hay that has been put 
up there over the years. Can you say whether or not as a practice hay 
is cut on the Holly ‘lat area in every year? A. It is not generally con- 
sidered a practice to cut all of it every year. 

Q. Do you know whether it is cut every year? A. I know most 
of the years it isn't all cut. 

Q. The Examiner asked you some questions as to whether represent- 
atives of the Bureau of Land Management specifically approved your 
individual class 2 rights in the year 1947 and 1948, and your answer was 
no. Is that the correct situation? A. I would like to have that repeated. 
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314 Q. Maybe I asked it wrong. You said to the Examiner on his in- 
quiry that the Bureau of Land Management officials did not pass upon and 


approve the individual class 2 preferences that were given to you in 1947. 


Now, is that a correct statement? A. No. 

Q. What is the fact? A. They did pass on it. 

Q. Did they pass on the other class 2 rights for the individuals 
in 1947 also? A. Yes. 

Q. And is that true of 1948? <A. Yes. 

Q. And is it a fair statement to say that before the board set up 
class 2 rights, they were considered and discussed, the individual ones, 
with representatives of the Bureau of Land Management at the meetings? 
A. Yes. 

Mr. Caplan: That is objected to. This witness would now know un- 
less he were present at the meeting. 

Examiner: Were you present at the meetings? 

Witness: I was present at all meetings up until the fall of 1946, 
discussing allotments. 

Examiner: How about in 1947 and 1948? 

Witness: I wasn't present at all the meetings. 

Examiner: There was no question pending at the time you made 
your objection. 

Mr. Caplan: That was during the years 1947 and 1948. That is 
the basis of my objection. 

Witness: I wasn't at the board meetings in 1947 ast 1948. 

315 Q. How do you know that they were present and approved of your 
allotments and the other class 2 allotments? A. Well, I talked it over 
with the Bureau of Land Management officials and the secretary of the 
State district. 

Q. What Bureau of Land Management officials? A. It would be 
Frank Morgan. 3 

Q. Now some question has been asked about your participation in 
setting up class 1 rights for yourself during the time you were a member 
of the State board. What was the practice of the board when the rights of 
a board member was under consideration? A. They had a policy that 
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when a board member's own allotment was considered, he would have to 
go out and he never voted on that allotment at all. 
Q. Did you vote on your class 1 allotments at the time you were 
on the board? A. No. 
Q. Mr. Caplan asked you about whether you would agree that there 
had to be established for the administration of these public lands some 


uniform figure for carrying capacity and you indicated that you agreed 
that that should be done, is that correct? A. That is right. 

Q. Now, would you consider range surveys covering part of the 
territory made in 1952 and part in 1953 as a uniform method of fixing 


grazing capacity? A. No. 

Q. Would you consider the fixing of a range capacity in part of 
the range by one man using one method or one crew using one method, 
and a determination of the balance of the range by a different crew using 
a different method a uniform method of fixing carrying capacity? A. No. 

316 Mr. Harrison: To which we object on the ground the witness is not 
qualified to answer that question. He is not qualified in a technical sense. 

Examiner: The witness has answered the question and I will permit 
the question and answer to stand. 

Q. There has been introduced as interveners exhibit "E" a certain 
lease from Juan Pacheco to Phillips Development Company, the lease 
bearing the date 4th day of November 1932, and being for a period of 14 
months thereafter. Do you know whether or not there was any other 
lease than that from Pacheco to the Phillips Development Company? 

A. I think there was other leases, other years. : 

Q. I call your attention to Exhibit D, which is dated the 1st day of 
January 1926 and is for a period of five years, which would bring it up 
to 1931. Do you know of any other than these two? A. No. 

Mr. Erickson: That is all. 

Mr. Caplan: Mr. Examiner, do I understand from you that I may 
not make an inquiry or two concerning the trespass? 

Examiner: That is correct. If there is an objection to it, I will 
sustain it, but you can ask your question if you wish. 
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RECROSS EXAMINATION 
BY MR. CAPLAN: 

Q. I will phrase it this way. In 1952, Mr. McNeil, did your 
license from the State Grazing District call for use in December ? 

Mr. Erickson: I think I will have to object to that. I can't see 
that it is material. 

Examiner: In what way is it material? 


Mr. Caplan: It is material as to the season of use or possibly 


carrying capacity, although I will be frank with you; I don't intend to 


use it in that connection. 
317 Examiner: I will overrule the objection. A. I don't believe that 
on the license that it did. 

Q. Your 1952 use from the State district did not include the 
month of December? <A. I don't think so. 

Q. Consequently your understanding that the Federal injunction 
entitled you to use the lands the same as you had done in 1952, would 
not include then the month of December? 

Mr. Erickson: I am going to have to object because I have all 
the licenses and I would have to go back into all of them. I don't believe 
it is material. 

Examiner: Is this testimony in connection with possible trespass? 

Mr. Caplan: Well, yes, that matter was left rather hanging. It 
left the Bureau of Land Management administratively in an unfavorable 
light which I would like to clear up in just one or two questions. 

Examiner: I am going to sustain the objection. 

Q. Mr. McNeil, with respect to this Bureau of Land Management 
official whom you say passed upon your class 2 privileges in the sense 
that he approved of them in 1947 and 1948, what form did that approval 
take? Do you have a document evidencing that approval? A. No, it 
taken the same form as most all of the meetings that were held there. 
Those were considered. I don't know whether they were taken down in 
minutes or not. 

Q. But you were not present at the 1947 and 1948 meetings? 

A. No. 
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Q. You have no document evidencing such approval? A. Ihave 


nothing in writing. It is just-- 

Q. That is all for that question. As a matter of fact you know, do 
you not, that all that the Bureau of Land Management has recognized you 
for, so far as definite recognition is concerned, was 172 AUM's for class 

318 1 privileges? 

Mr. Erickson: I will have to object to that as being too inconclu- 
sive, no date fixed. 

Examiner: Will you fix a date? 

Q. I would say as of any time subsequent to 1944, the date of the 
first certification. A. Will you repeat that question? 

(Question read by the reporter.) A. That would be from the 
Bureau of Land Management? : 

Q. Yes. A. That is right. 

Q. Now with respect to this fence which as I gather was generally 
along the south line of the homesteads which joined your homestead 
entry, is that about right, that fence was along the southerly boundary 
of those entries, the fence you have just testified to on the Vaughn en- 
tries? A. We had I think about 400 acres--my brother's homestead 
was out in the open on the outside of that fence. 

Q. All I want to do is identify the fence so that we are talking 
about the same fence. The fence you stated would have prevented the 
Phillips sheep from going north into your land and into pasture WANS 
that fence was generally along the south line of the — homestead 
entries? A. Yes. : 

Q. Now if that fence would prevent stock from ranging north, 
would it not also prevent your stock from ranging south? A. Yes. 

Mr. Caplan: I believe that is all. 


RECROSS EXAMINATION 
BY MR. HARRISON: 
319 Q. I believe you stated here, Mr. McNeil, that you considered the 
Barrett allotment of about the same carrying capacity as your own land, 
did you not? A. I testified that the west half, that is the range land west 
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of the Barrett deeded land was pretty much the same as my range. 
Q. But did you not testify during the redirect examination by Mr. 
Erickson that you felt the Barrett allotment should be about the same 
carrying capacity as yours? A. The whole block you mean? 


Q. That is the impression I understood you left. If you want to 
qualify it, I would like to have you qualify it. A. Imade the statement 
that the whole block of range as a whole would be a little less than my 
allotment under those fences, but the west half of the Barrett allotment 
was about the same. 

Q. Now, did you further state here that with regard to the iands 
taken from Mr. Carberry, that the only mention of those lands was in 
the two exhibits, the petition and the order and the letter that you wrote 
to the State grazing district? 

Mr. Erickson: I must object to the question because of the phras- 
ing “taken from Mr. Carberry.” 

Examiner: Will you rephrase your question? Refer to the land 
in some other terms than as taken from Mr. Carberry. 

Mr. Harrison: That, Mr. Examiner, is about what the records 
say. The disputed land with Carberry, we will put it that way. 

Examiner: Do you understand the question? 

Witness: No, I don't. 

Q. I understood from Mr. Erickson's examination of you on re- 
direct, you stated that the only time or the only place any reference was 
made to those disputed Carberry lands was in the petition to the District 
Court and the Order of the District Court and the letter you wrote to the 
Grass Commission? A. That is at the board hearings, yes. 

320 Q. That is what? A. At the meeting of the board where we had 
any regular hearings. 

Q. When you testified at the hearing before the Montana State 
Grass Commission, did you not testify with regard to those lands as 
having been taken from Carberry and given to you? A. I imagine I 
did. About all of it came up. 

Q. Now these grazing records that you kept, Mr. McNeil, upon 
which you base your present estimates of the carrying capacity. Did 
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you have those records in 1946? A. Why yes, that is I had them over 
a period of years. I started taking them in 1943 and for a period of 10 
years. 

Q. Did you have them in 1947? A. I didn't have the exact records 
in the book as I stated before. It was just a tally book. — 

Q. Well you had the book in which you kept them each year? 

A. I generally figured them out every year and seen what it would 
carry. Some years it was a little different. 

Q. Then you had that same record in 1948, did you? A. Yes, I 
kept track in 1948, sure. 

Q. 1950? A. Yes. 

Q. 1951? A. Yes. 

Q. 1952? A. Yes. 

Q. Now your troubles in this grazing started in 1947, did they 
not, Mr. McNeil? A. I guess that was when the main trouble started, 
sure, about that time. | 

321 Q. So you have lost all your records for 1947, 1948, 1949, 1950, 
1951 and 1952? A. No, I made the statement to start with I never had 
a book to keep them all in. The only ones I have definite to figure out 
is the 1952 and 1953 that I read into the record here. | 

Q. But you have, have you not, since 1947 kept a very accurate 
record? A. Yes. 

Q. Of practically everything that went on down in that country, 
have you not? 

Mr. Erickson: I will have to object to that as an improper ques- 
tion. 


Examiner: Confine your question merely to the grazing in his 


own pastures. 

Q. Since your grazing troubles started haven't you made a regu- 
lar practice of going around and counting the hay stacks on everybody 
else's allotment? | 

Mr. Erickson: To which we object as improper cross examination. 


Examiner: I will sustain the objection. 
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Q. And haven't you made a practice of going around since 1947 and 


counting everybody's cattle down there? 

Mr. Erickson: Same objection. 

Examiner: Sustained. 

Q. What did you do with those records you had of how you run 
your cattle? A. I imagine I just threw them away. 

Q. You didn’t consider them very important then in 1947, 1948 and 
19492 A. No. I tell you the truth about it, I didn't even think about 
having to go into six years of litigation this way to try and prove some- 
thing like that. 

Q. In 1947 you were in litigation, were you not? <A. Yes. 

322 Q. Then you had the record at the very time you commenced the 
litigation? A. Yes, I did. 

Q. Now, is it not true that you have heretofore testified in one of 
these hearings that you and your brother in 1929 had about 80 head of 
stock and that you gradually increased to 1935 when you had around 225 
head? 

Mr. Erickson: I am going to object to the question at this point 
and raise a point of order. There have been a number of references to 
prior testimony of Mr. McNeil which is available to Mr. Harrison and 
available to me. We have a complete transcript of both those hearings, 
the one before the Grass Commission and the one before the District 
Court, and that transcript is the best evidence. I will object to any more 
questions as to what Mr. McNeil may or may not have testified to. I 
would like to offer them as exhibits in the case. I believe they would be 
of assistance to the Examiner in the matter. 

Examiner: I will overrule the objection. Have you testified to 
that effect--do you remember the question? 

Witness: No. 

(Question read by the reporter.) 

Witness: Yes. 

Q. And those figures, Mr. McNeil, included cows, steers and 
horses, did they not? A. That is right. 


217 

Q. Now, have you likewise also testified in a hearing before the 
District Court in one of these causes that the tax records would be the 
best evidence of all the cattle and horses that the partnership ever 
Owned? A. Exact records, yes. 

Q. Now, with regard to this 20% bonus down here, when you were 
a director of the South Phillips Grazing District, will you state whether 
or not you are the one who proposed the 20% increase or bonus? A. No, 
it come up. I wouldn't have thought of it if it hadn't come up before the 
board. 

Q. In other words, Mr. McNeil, you did not make ee motion be- 
fore the board to grant that 20% bonus to the individuals to which it was 
granted? A. As far as making a motion is concerned-- 

Q. I ask you, don't you understand the English language? 

Mr. Erickson: Mr. Examiner --- 

Examiner: Just amoment. The question is clear, I think. Did 
you make the motion? 

Witness: I cannot say whether I made the motionic or not. 

Examiner: You don't remember? 

Witness: I don't remember. 

Mr. Harrison: That is all. 

Examiner: Any further examination? 

Mr. Erickson: With this witness on the stand I think it would be 
an appropriate time to make an offer of the transcripts, the testimony 
in the two previous proceedings. 


FURTHER REDIRECT EXAMINATION 
BY MR. ERICKSON: 


Q. Mr. McNeil, you were the appellant, of course, in the proceed- 


ings before the Montana Grass Commission, were you not? A. Yes. 
Q. And you also were the appellant in the Beco before the 
District Court in this district? A. Yes. 
Q. And it is out of that proceeding that the judgment which I 
believe is our Exhibit A came, is that correct? A. That is right. 
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324 Q. And did you secure from the official reporter the transcript 
of the testimony in both of those cases? A. Yes. 

Q. And do these represent those transcripts? A. Yes. 

Mr. Harrison: The interveners will have no objection, if the 
Examiner please, provided the Federal Court hearing is likewise 
included. 

Mr. Erickson: That is agreeable. 

Q. And I also ask you about the transcript of the testimony in 
the Federal Court? A. Yes. 

Examiner: Does the Bureau object? 

Mr. Caplan: As I understand it now, all three records, the tran- 
script of the proceedings before the Grass Commission, the State Dis- 
trict Court of Montana and the proceedings in the Federal Court at 
Havre, Montana, have now been offered in evidence? 

Mr. Erickson: I am about to offer them. I may explain to the 
examiner that in the proceedings before the Grass Commission, there 
are two proceedings consolidated in one volume. There is no difficulty 
in telling by looking at the index where the McNeil proceedings began. 

Mr. Caplan: Of course I have got to take this position, that with 
respect to the proceedings before the Grass Commission, at which the 
Government was not a party and with respect to the proceedings in the 
State District Court, similarly where the Government was not a party, 
I don't feel that'the Government can be bound by anything that transpired 
at those hearings. With respect to the proceedings before the Federal 
Court at Havre, that proceeding was not intended to purport to be an 
adjudication of grazing privileges, and the final effect of it was simply 
to keep things in status quo. But with the thought that these records 
may possibly be of some value to the Examiner if he has the time and 

325 temerity to go through them, I will not offer any objection to 


their receipt in evidence. 


Examiner: The documents are received in evidence as Appellant's 
Exhibits O, P and Q. : 


(Appellant's Exhibits O, P and Q, 
transcripts of previous cases, were 
thereupon received in evidence.) 
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Mr. Erickson: May I suggest for the record at this time that under 
the rules, the Federal Range Code on appeals, and I think the Adminis- 
trative Procedure rules, it might be contemplated that the exhibits all 
be incorporated in the transcript of the record and I am wondering if we 
might have a stipulation among counsel that these may not ‘be incorporat- 
ed in the transcript but the originals retained by the Examiner for use of 
any of the reviewing authorities? | 

Mr. Harrison: That is agreeable with us. 

Mr. Caplan: In other words you mean for them simply to be 
available to the Examiner and any reviewing officer? 

Mr. Erickson: That is right. 

Mr. Caplan: That is entirely agreeable. 

Q. Mr. McNeil, just one question. Mr. Caplan has asked whether 
or not the fence concerning which you testified ran along the southerly 
side of the homesteads, and didn't bar your stock from going south as 
well as the Phillips stock from going north, and you said it did, is that 
correct? A. It did if they were on the outside. | 

Q. And was it your practice after that fence was built to keep 
your stock north of the fence? A. My brother had a working agree- 
ment there and they both used that. He had a little bit of land inside 
that pasture and they both used it. 

Q. Would your brother be better able to testify as to whether 
your stock grazed south of that line after the fence was built, or you? 

326 A. I think we both would. 

Q. Did your stock graze south of the line below the southerly 
margin of the Vaughn homesteads after that fence was built in 19317 
A. Yes. 


Q. And you testified it was your practice to use the pasture, the 


westerly part of "B" as a holding pasture? A. Yes. 
Q. And was there any difference in connection with the pasture in 
what is now the east part of pasture "B"? A. We used it together. 
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MR. ROY McNEIL 
called as a witness on behalf of the appellant, after being first duly 


sworn, testified as follows: 


DIRECT EXAMINATION 
BY MR. ERICKSON: 
Q. Will you state your name? A. Roy McNeil. 
Q. And where do you reside, Mr. McNeil. A. Seeley Lake, 
Montana. 
Q. And are you the Roy McNeil, the brother of Wade McNeil, 


concerning whom we have heard testimony? A. Yes. 
Q. And you heard the testimony that you and Wade McNeil operated 
together out of what is known as the Wade McNeil base for some years? 


A. Yes. Yes, we did. 
327 @. And what association began when? A. Well, he homestead in 
1925 and we moved a shack on it in '25 and fenced in '26. 

@. And did you start to reside down there at that time? A. I 
started in 1927 to stay there steady. 

Q. And how long did you live there? A. 1936 I left, in the fall. 

Q. During the time you lived there you ran cattle, is that true? 
A. Yes. 

Q. And have you during the course of this hearing had an oppor- 
tunity to examine the exhibit which shows the cattle and horses assessed 
to you and to Wade McNeil? I will show you exhibit "Nt which I think is 
the one you have looked at. (Witness examines document.) Do those 
figures as to horses and cattle for yourself and Wade McNeil for the 
years 1929 through 1934 represent about the number of head of stock 
that you ran? A. About as well asI remember. That should be about 
right. 

Q. Now, during those years beginning particularly in 1930, Wade 
McNeil was working out quite a little of the time was he not? A. Yes. 

Q. And during that time were you the one in charge of the place 
and the stock? A. Yes. 

Q. And during that time were you the one in charge of the place 
and the stock? A. Yes. 
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Q. And did you regularly ride the range, particularly south from 


your homesteads? A. When I needed to. 

Q. Tell me generally about that area of the McNeil allotment and 
the Shores - Matovich allotment and part of the Barrett allotment as to 
the situation as to watering places during the years 1929 through 1935. 
A. Well, watering places then were pretty tough. There was some 
water holes on the Clayton Coulee. , 

328 Q. And where is Clayton Coulee? A. That leads into Fourchette 
from east of Carberry's there. 

Q. Iam now pointing to approximately the southwest corner of the 
McNeil allotment where it joins with the Carberry deeded land. With 
relation to that corner about where would Clayton Coulee be? A. It 
would be hard for me to tell on that map. I haven't been there for quite 
a while. | 

Q. Were there any fences in that country at that time? A. Very 
few. | 

Q. Aside from Clayton Coulee where were the other places you 
could water? A. Our south fence and Archie Carberry had I think a 
part of a section, a half section fenced, maybe a section, and then Stout-- 

Q. I wasn't talking about fences. I was talking about watering 
places. A. Well Indian Lake we always figured on it and there was 
some holes on that homestead of mine that held pretty good. I built a 
reservoir on my homestead, the part that was inside the old fence. 

Q. What year was that? A. I wouldn't know. The early thirties 
sometime. : 

Q. Aside from the three places you have mentioned, what other 
watering places were available? A. There was what we called Rose- 
bud Coulee I guess. 

Q. And was that the Coulee on which the SESE. deeded land 
is? <A. Yes. ! 

Q. And did that have pretty good water holes? A. Yes. 

Q. Going further to the south can you say whether or not Four- 
chette Creek furnished a dependable supply of water? A. Oh, yes. 
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329 Q. What about Third Creek where the Wade McNeil homestead 
was? A. It was good most of the time but it went completely dry too. 

Q. There are now in that area whether you know or not, quite a 
number of reservoirs. Do you know that to be afact? A. Yes, I know 
it is afact. I helped build some of them. 

Q. Were those man-made reservoirs in there, except the one on 
your homestead, prior to the time you left in 19362 <A. The year I 
left they started building those reservoirs there. They built one fifteen 
hundred yards above the old one I had. They built a pretty big one there. 

Q. Now in running your cattle and horses, whereabout did they 
graze? A. All over. 

Q. Now particularly with relation to the homesteads, what was 
their general grazing area? A. About the only way they could go, it 
was all fenced on the north of us so they went south. 

Q. How far south did they go? A. Very seldom would they get 
past Fourchette. 

Q. And did they graze on Fourchette Creek? A. Yes. 

@. As aregular thing? A. Yes. | 

Q. Did you engage in roundups on Fourchette Creek during the 
priority period 1929 through 1934? A. Yes. 

Q. Asa regular thing? A. Yes. 

Q. Did you hear the testimony of Dick Cruickshank yesterday? 
A. Yes. 

330 Q. And do you recall the incidents he recounted of gathering cat- 
tle with you there on Fourchette Creek? A. Yes. 

Q. Did that happen more than once? A. Yes. 

Q. Did you at any time gather cattle down on Fourchette Creek 
on roundups when Brim Barrett was present? A. Yes. 

Q. Now calling your attention to the Indian Lake territory, can 


you say whether your cattle and horses grazed in that direction? 
A. Sure. 

Q. Asa regular thing? A. Yes, scattered all over through 
there. 
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Q. There has been some reference to fences, particularly a fence 


which is now represented as being the westerly half of pasture "B™. Do 
you know when that fence was built? A. No, I don’t for sure. 

Q. Was it there when you came to the place around 1928? A. Are 
you talking about the pasture we had south of the home place? 

@. Yes. A. No, we built that in 1929 or '30, maybe '31. 

Q. What was that pasture used for? A. In breeding time mostly; 
held some horses in there. ! 

Q. You have heard some testimony about a fence that went across 
below the Vaughn homesteads and the area of what is now generally the 
east half of pasture "B". Was that fence in there while you were on the 
property? <A. Yes. 

331 Q. And that enclosed a considerable area of ground which included 
the Vaughn homesteads. Can you tell us what that pasture was used for? 
A. They fenced that for practically the same reason that we had that 
other one. They have brought their cattle down there for calving in the 
spring when they were short at home and they tried to throw them in 
there for about a month, in July, with the bulls. : 

Q. Was that your pasture or their pasture? A. It was their 
pasture. We used it. I had some land inside of it. 

Q. So on occasion some of your stock ran in there 2 A. Oh, yes. 

Q. Calling your attention to pasture "A", the one in the northwest 
corner of the McNeil allotment, was that fenced in and enclosed at the 
time you were there? A. I don't know any of them pastures at all, 
only the old pasture we have been speaking of. 

Q. Looking at this map, this is a tract of land that lies north and 
east from the section 31 which was the original homestead. Was there 
a fenced pasture up inthere? A. Will you show me where? 

Q. This is the homestead, section 31. I am now pointing to 
pasture "A". Was that an enclosure at that time? A. Yes, it was 
enclosed. 

Q. Did you pasture there? A. Alittle. Bill Cotter had it and 
we got along pretty good. Sometimes I had cattle in there and sometimes 


not. 
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Q. During the priority years, speaking of pasture ™A™ do you re- 
call of having seen Phillips sheep wagon in that area? A. I don't re- 
call of it. 

332 Q. From 1931 on did you observe any of Phillips sheep pasturing 
north of that line of fences across the homesteads? A. They could have. 
I don't know. 

Q. Did you ever see them?. A. I don't remember of them, no. 

Q. Was that fence kept up in repair? <A. Pretty good. 

Q. Can you give us any idea about how many of your cattle and 
Wade's got down as far as Fourchette Creek? A. No, that is pretty 
hard to do. I know one day when I rode with Dick I gathered 12 head 
in one day and another time I gathered a little more. 

Q. Was there any water between the homestead and Fourchette 
Creek in the ordinary year, in August? A. It would depend on when it 
rained. If it rained there was. 

Q. But there was no dam or spring or well in that whole area? 

A. No. 

Q. Did your stock water to the west? You mentioned Rosebud 
Coulee? A. Some. 

Q. And is Rosebud Coulee the coulee that seems to run through 
what appears to be the deeded land in the Carberry allotment? A. Yes. 

Q. And was there in that Rosebud Coulee a rather dependable sup- 
ply of water? A. Yes. 

Q. Did your cattle graze any further west than what is now the 
McNeil allotment? A. Yes. 

Q. How far west? A. Well, I have found them over as far as the 
old McGee place, if that would show on there. 

333 Q. Do you know where that would be with relation to the Carberry 
property? A. As far as Iremenber it is several miles west and south. 
Q. Was there available in the fenced pasture that you built in 
1929 and the homestead, sufficient grazing land to support the cattle and 

horses that you ran from 1929 through 1934? A. No there wasn't. 

Q. Can you give us any idea of how much of your needs could be 
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taken care of by the fenced pasture and your homestead? A. No. 
There wasn't much grass any place then. 

Q. It is a fact, isn’t it, from 1929 or 1930 to the time you left 
there was a series of poor grass years and everybody's stock had to 
range pretty widely in order to get enough to eat, is that true? 

A. That is right. 

Q. Calling your attention to 1935, Wade McNeil has: testified 
that at that time the two of you had about 225 head of stock. Is that 
about the correct figure? A. Horses and all? 

Q. Yes. A. Yes. 

Q. Do you know whether the assessment record of Phillips County 
would reflect all the stock you ran in the year 1935? A. No, it wouldn't. 

Q. Why wouldn't it? A. Because I bought a bunch of horses off 
my Dad that spring and he had already turned them in. 

Q. For taxation purposes? A. Yes. 

Q. How many head was there altogether? A. Between 50 and 
60 head. 

334 Q. And did you hold those horses until 19362 A. No, I sold 
those horses the same fall I bought them, the fall of 1935. 
Q. You sold out in 1936 did you not? A. Yes. 
Q. And can you tell us what time of year it was in 1936? 
A. August probably, or September maybe. 

Q. Have you saved the sheets that reflect the number of head of 
cattle you sold in 1936? A. Yes. 

Q. And do those sheets have a certain sentimental value to you? 
A. Well, I don't know. They were kind of nice to look at once in a 
while. 

Q. Do they indicate to you that the cattle prices in 1936 were 
somewhat lower than they are now? A. Yes. 

Mr. Caplan: That is objected to. I have no desire to interfere 


with sentiment or otherwise but I think the testimony is wholly irrele- 


vant and immaterial to the matter at issue. 
Examiner: The question and answer may stand. 
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Mr. Erickson: The only purpose of the question, it may have seemed 
facetious, the witness has indicated a reluctance to part with these docu- 
ments and I just want to read into the record the total number of cattle 
sold by Mr. McNeil in 1936. 

Mr. Caplan: My objection still stands as to the materiality of 
that evidence. 

Examiner: Wouldn't the number of cattle sold in 1936 be some 
evidence of what was run in the prior years? 

Mr. Caplan: It might be some evidence, that is true. I don't care. 
Go ahead and put it in. I will withdraw my objection. 

335 Q. I have in my hand a sheet which indicates the sale of certain 
cattle and it shows a total of 51 head of what are designated as cattle, 
and 22 calves on 8/3/36. Is that a sheet that shows the cattle you sold 
in 1936? A. Most of the cattle I sold, yes. 

Q. And I have another sheet that shows a total of 7 head of cattle 
sold 8/3/36, is that the balance of them? A. Ipeddled afew. Isolda 
bull and a cow that isn’t on there. 

Q. But this shows a total of 80 head and in addition you sold some 
others, did you? A. Two others. 

Q. Can you tell us about what kind of a winter it was in 1935? 

A. Yes, pretty tough. 

Q. Did you have more cattle in the fall of 1935 than you did in the 

fall of 19362 A. Yes. 


Q. Can you tell us why you had more in 1935 than you did in 1936? 


A. I just lost them in the winter would be about the only reason. I ran 
out of water there and I had to trail them about a mile and a half to that 
reservoir and I just knocked them out. 

Q. Did you lose a considerable number of cattle during that winter ? 
A. Yes. 

Q. Do you know whether or not that was one of our very severe 
winters in the history of Montana? A. I believe so. 

Q. In 1935 you had to buy some hay, did younot? A. Yes. 

Q. And you also during the winter of 1935 and 1936 took some of 
those cattle away from the Wade McNeil homestead during a part of the 
winter, did you not? A. How was that? 


227 . 
336 Q. Did you take some of your cattle away from the home place 
during the winter of 1935 and 19362 A. No. : 
Q. Now except for the winter of 1935 and 1936, did you buy any 
hay or feed for the cattle? A. Yes. 
Q. What winter was that? A. 1935 and 1936 is the only time I 
ever bought any feed. 


Q. That is the question I was asking you. During the time you 


were in the area and in riding down south on what is now the Shores 
and Matovich property, did you ever see any cattle belonging to Brim 
Barrett along the area at Fourchette Creek? A. Oh, yes. 

Q. Did you see them there regularly? A. Yes. — 

Q. Were they there in considerable numbers or inconsiderable? 
A. Well, like an open range, they would naturally scatter there. 

Q. Would you say during your years of riding the range some of 
Brim Barrett's cattle regularly grazed along Fourchette Creek in what 
is now the Shores and Matovich? A. Yes, cattle get the habit of doing 
that, they will go back to their old range. 

Q. Do you know whether or not Brim Barrett originally had his 
ranch on what is called the Legg (or Lake) place? A. Yes. 

Q. And is that to the west of what is now the Shellito - Town 
Brothers allotment? A. I suppose it must be. It has been quite a 

337 while since I have been down there and I forget how those places 
are. It would be west and south I suppose. 

Q. You have heard the testimony as to the carrying Picanacity of 
the range in this area, and particularly you have heard testimony to the 
effect that the carrying capacity allotted to the McNeil allotment is 
approximately double that applied to the whole area of the Barrett allot- 
ment, on an acreage basis. Did you hear that testimony? A. Yes. 

Q. Now in running cattle down there for those years, did you have 
an opportunity to observe the ability of the range to Support cattle? 

A. Oh, sure, I saw the range. 

Q. And in riding around did you take any note of the condition of 
the range generally in the area in which you rode? A. Yes, it is pretty 
easy to do that. 
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Q. There wasn't very much grass anyplace, is that true? A. No. 

Q. In riding did you have occasion to ride, in addition to the Four- 
chette Creek area, to the east in what is now the Barrett property? 

A. Some, yes. 

Q. And in fact your horses and cattle strayed over east of Indian 
Lake? A. Yes, a little bit. 

@. Now on the basis of your observation, have you any opinion as 
to whether the carrying capacity of what is called the McNeil allotment 
is any different than the carrying capacity of the Barrett allotment? 

Mr. Caplan: Will you limit that as to a certain period or time? 

Q. Between the years 1929 and 1936. 

Mr. Caplan: Then I object to the question as being immaterial 
and irrelevant. I don't think the capacity of the range during the period 

338 1929 to 1936 is a material issue in this case. 

Mr. Erickson: May I observe, Mr. Examiner, that in the light of 
the testimony of the expert witnesses produced by the Bureau, the theory 
is that the years wouldn't make any difference, and that the general situ- 
ation would be the same. 

Examiner: Overruled. Will you answer the question. A. I 
would consider them about equal. 

Q. And what would you have to say as to the McNeil allotment and 
what is now designated as the Shores - Matovich allotment? A. They 
would be about the same. 

Q. Did you ever have occasion to ride over on what is the easterly 
part of the Barrett allotment? That would be up where Fourchette Creek 
starts to go into the river. A. Yes. 

Q. And is your observation on the carrying capacity based on that 
range as well as that that is closer? A. Well, we figured it was all 
about the same. 

Mr. Erickson: That is all. 

Examiner: The hearing will be in recess for 10 minutes. 


{A short recess was thereupon had.) 
Examiner: The hearing will be in order. Mr. McNeil, will you 
take the stand? 
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CROSS EXAMINATION 
BY MR. CAPLAN: 
Q. Mr. McNeil, you left this vicinity a long time ago? A. 1936. 
Q. The area that we are talking about, you are not interested out 
there any more? A. No. 
339 Q. You have no interest in either Wade McNeil's ranch or his live- 
stock? <A. No. 
Q. And that has been true since 19367 A. That is right. 
Q. Where do you live now? A. Seeley Lake. 
Q. And that is in the western part of the State? A. Yes. 
Q. What disposition was made of your homestead entry out there? 
What happened to it? A. They bought my relinquishment back. 
Q. In other words you never received a patent to it? A. No. 
Q. It is now part of the vacant public land shown on this exhibit 
No. 2? A. Yes, I believe so. 7 
Q. During the years that you were out there in which you ran 
stock over the area which is now included in, or on the area which is 
now shown on the central portion of exhibit No. 2, you saw stock of 
various people running on that same area? A. That is right. 
Q. Phillips Development Company? A. Oh, yes, they had sheep 
out there. 
Q. And various other people had cattle running out there? A. 
Yes. I think all Phillips ever had was sheep running there. 
Q. But other people had cattle running out there? A. Oh, yes. 
Q. It was more or less open range? A. It was. 
340 Q. When was the last time that you were out there? A. Eleven 
years ago. 
Q. You would not be in any position then to state whether or not 
Wade McNeil's estimate that the land in his allotment carries approx- 
imately 12 animal units per section is correct or not at this time? 
A. I would be in no position to make a statement at all. | 


Q. And similarly you are in no position to state whether or not 


the Government carrying capacity survey is inaccurate or a correct 
one? A. No, I would be in no position. 
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Mr. Caplan: That is all. 
CROSS EXAMINATION 
BY MR. HARRISON: 

Q. Mr. McNeil, I believe you said you sold your cattle in 1936? 
A. The tail end of them, yes. 

Q. How many do you recall now you sold in 1935? A. I sold quite 
a lot of them. I don't know just how many. It was a pretty tough year and 
I owed the bank and I sold off a lot of the cattle and I cleared them off. 

Q. Do you have any idea how many? A. No, I don't 


Q. Do you remember an occasion when you and Bill Cotter and 


Vaughn got your cattle together and went down on Fourchette Creek? 
A. Got them together and went down there? 

Q. Yes, to get to water I mean. A. I don’t remember no occasion 
like that. Our cattle went down there without taking them down. 

Q. I mean in the dry years. Do you remember an occasion some 
year when Bill Cotter and yourself and Vaughn put all of your cattle in 
one bunch and went down on Fourchette? A. No. 

341 Q. You don't recall that occasion? A. No. 

Q. Would you say it never happened? A. I wouldn't say. 

Q. Let me put it this way. Do you remember a representative of 
the Phillips Development Company coming to you people right immediate- 
ly after you got your cattle on Fourchette Creek and ordering you off 
there? <A. I don't recall ever having any trouble with the Phillips 
Development Co. myself. 

Q. Do you recall the sheep tent that they had up northeast of Wade's 
homestead there? A. No. 

Q. You don’t recall that they had one there? A. No. 

Q. Where was Bill Cotter ranging his cattle at the time you were 
out there? A. Oh, he ranged his cattle out there where we did part of 
the time and then he had them inside that fence, that land north of the 
Pacheco place quite alot. That is where he would try to hold them for 
breeding time as well as I remember. 

Q. He had the Pacheco place leased one time, did he not? A. One 
year. 
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Q. Do you remember what year that was? A. No, I don't. 

Q. About 19332? A. It could be; I don't know. 

Q. When did Vaughn come down there and take up a homestead? 

A. In the early thirties. 
342 Q. About 1932, would that be about right? A. It could be. I don't 
know. It was around 1930 or 1932 that they homesteaded there. 

Q. And it was after they homesteaded there that this fence was 
erected on his south line? A. Yes, I think they put it up immediately, 
probably. 

Q. If they came there in 1932 then the fence was not there before 
1932, was it? A. I don't know whether they came there in 1931 or 1932, 
but their fence wasn't there until they came. 

Q. If the Government records show that the place was filed on May 
18, 1932, would that sound about right? A. That would sound about right. 
The records are right. I don't remember. . 

Q. So the fence was not erected prior to that then? A. No. 

Q. How many bands of sheep did the Phillips bring down around 
there while you were there? A. I don't know. Quite a few at times. 
Sometimes not many. 

Q. Did- A. Three or four bands I would say as a rule. 

Q. Did they range up east of Wade’s homestead there? A. East, 


no. 


Q. The Pacheco place for instance? A. No, they couldn't hardly 


get into Pacheco's after I filed on my homestead. There was no way of 
them getting in. 

Q. Until the Vaughn fence was built it was all open, was it not? 
A. Asmall strip was open. 

343 Q. The small strip would be two miles wide, would it not? A. 
Yes. The way they would have to come in from that corner, they couldn't 
hardly do it. My homestead there was better than half a section of the 
outside across that end. 

Q. About that part you had outside there, Roy, did you ever lease 
that to the Phillips Development Company? A. I never leased it to 
them. We made kind of a little trade one time when they were stuck and 
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trying to get some water. 
Q. You had a water hole on that, did you not? A. Yes. 
Q. And you allowed them to use it? A. Just the one year. They 


let me use their water on Fourchette, and one time I let them use it, yes. 

Q. That was out in the open range? A. Yes, it wasn't fenced. 

Q. This Clayton Coulee area, do you remember this fellow Clay- 
ton that was down at the mouth of that Coulee on Fourchette? A. No, 

I don"t remember him. 
. Never bought any hay down there? A. No. 
. Or a fellow by the name of Keating? A. No. 
. You never met him down there? A. No, I don't place him. 

Q. You mentioned about running into the Barrett cattle down on 
Fourchette Creek. Where was the home ranch of those cattle that you 
saw? A. The home ranch of the Barrett cattle? 

Q. Yes. A. His home ranch was on the Missouri River, lake 
bottom. 

344 Q. In other words those cattle were not based on the Tommy 
Stratton place? A. No. 

Q. And they were coming from an entirely different ranch at the 
time you were there? A. That is right. 

Q. Now do you remember the Welch homestead north of Wade's 
there? A. Yes. 

Q. What did you use that for? A. I didn't use it. 

Q. Who used it? A. Welch had it part of the time and then Veseth 
had it while I was there. 

Q. What did Veseth use it for? A. They wintered horses there 
one winter, and for sheep. 

Q. Grazed sheep on it inthe summer time? A. Yes. 

Q. Now this pasture that lies immediately north of the Pacheco 
place, that was all open range, was it not, Mr. McNeil, while you were 
there? A. Well, it was open range for a long time and it seems like 
Bill Cotter filed on a section of land in there, or half a section, or some- 
body else did. Anyway there was some land filed on in there. 
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Q. That would be after 1933 would it not? A. I wouldn’t know. 

Q. Well at the time Bill Cotter leased the Pacheco place, he 
could come to it from the north, could he not? A. Oh, yes, he could 
come to it from the north. ; 

Q. In other words it was all open? A. Yes, just surrounded 
with fences was all. 

Q. How many head of cattle did you run out there in 1929, Roy? 

345 A. Well, on them figures on them cattle, I don’t remember very 

well. That tax report would be better. I can't remember back that 
far. : 

Q. How old were you in 1929, Mr. McNeil? A. Twenty years 
old. 

Q. You didn't own any cattle in 1929, did you, Mr. McNeil? 
A. Yes in away. Those cows was his and mine when we started and 
we kind of split them up a little and I started using my brand and he 
used his. : 

Q. You didn't get any cattle under your brand until 1931, isn't 
that right? A. I suppose. 

Q. I believe the assessment records show here in 1929 Wade had 
42 head. Is that approximately right? A. I suppose. 

Q. Now those 42 head in 1929, where did they range? A. All 


over. 


Q. Do you mean some of them were down on Indian Lake? A. 


Sure. They were turned loose. We let them go. There was no fences. 
We let them go where they wanted to. 

Q. Did some go over to the McGee place? A. I suppose. 

Q. About how far away is that, Mr. McNeil? A. I wouldn't 
know for sure. I would say in the neighborhood of 10 miles or some- 
thing like that. ; 

Q. Ten miles west? A. South and west. 

Q. Then part of them would be down on Fourchette Creek, would 
they not? A. They would liable to be any place. : 

Q. Some would go clear to the Missouri River? A. It was as 
hard to gather 40 as it was two or three hundred. They would scatter 
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all over. 
346 Q. You made no effort to keep them in any kind of a herd? 
A. No, outside of when we had them in with the bulls. There was no 
need to. 

Q. How many bulls did you have in 1929? A. We had one. 

Q. Well, you only had one bull for quite a few years there, isn't 
that a fact? 

Mr. Erickson: I object to the question on the ground of material- 
ity. 

Examiner: Overruled. A. Well, now, I don't know how long we 
used one bull. The most I had was three. 

Q. Well, you didn’t have three bulls until along about 1934; isn’t 
that about when you had three bulls? A. Well, probably we had two in 
about 1931 or 1932. 

Q. In 1931 you had about 45 head of cattle? A. Yes. 

Q. When did you run these cattle during the base period there 
from 1929 to 1934, in that fenced area in which your homestead lay? 
A. Once in a while about shipment time we would be getting some of 
them in and then we tried to use it for a breeding pasture. 

Q. Now back there in 1929 where did you keep the cattle in the 
winter time? A. At the place. 

Q. Whose place? A. Wade's place. 

Q. And is that where you fed them, section 312 A. Yes. 

Q. Was that true in every year there from 1929 to 1934? 

A. Yes. 


347 Q. In those years did you gather up your cattle and bring them in 
on your home place every winter? A. Sure. 
Q. You didn't just run them out the full 12 months? A. No, we 
gathered them and brought them in. 
Q. About what time did you gather them? A. It varied. Most 
of the time we had to get them in pretty early. There wasn't no water 


outside and very little grass so we brought them in pretty early in the 
fall. 
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Q. And you did that all the years 1929 to 1934? A. Yes. 

Mr. Harrison: I believe that is all. ; 

Examiner: Any further questions? 

REDIRECT EXAMINATION 
BY MR. ERICKSON: 

Q. Just one question. You testified you brought the cattle in for 
the winter season. During the winter months were those cattle permitted 
to get on the Pacheco place? A. Yes. 

Q. Did they graze regularly there during the winter months? 

A. Yes. 


Q. And the Third Creek running through Pacheco's place? 
A. Yes. : 
Q. Is there any brush along Third Creek? A. Yes. 
Q. Is that considered generally a pretty good wintering place along 
Third Creek there? A. Yes. 3 
348 Q. Would you say your cattle and Wade's regularly ran on the 


Pacheco place during the winter months? A. Well, they run every 
winter on the Pacheco place but one and that is the year Bill Cotter 
had it leased. | 

Q. What year was that? <A. I don't know. 

Mr. Erickson: That is all. 

RECROSS EXAMINATION 
BY MR. HARRISON: 

Q. I would like to ask you, the Pacheco place, how did you hold 
them on there in the winter time? A. It was fenced. 

Q. Then you didn't use it until the fence was put in? A. The fence 
was put in when Pacheco filed on it or shortly after. It has always been 
fenced, the Pacheco place. 

Q. So, is it your testimony that in 1929 for instance you couldn't 
cross the Pacheco place from north to south or south to north? A. I 
said that Phillips couldn't hardly get in through there. 

Q. Do you know whether or not Phillips had it leased? A. Yes, 
they had some kind of deal with Pacheco. 
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Q. Pacheco worked for them, did he not? A. Yes. 
Mr. Harrison: That is all. 
FURTHER REDIRECT EXAMINATION 
BY MR. ERICKSON: 

Q. Do you know when Pacheco homestead that place? A. No 
I don't. He homesteaded there shortly after we come, probably 1926 or 
something like that. 

349 Q. And do you know how long after he homesteaded he or some 


one else constructed the fences around the Pacheco place? A. No. I 
could be wrong on that but I think he probably fenced shortly after he 


filed on it. 
* 
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423 MR. DALE WATERS 
called as a witness by the appellant, after being first duly sworn, 
testified as follows: 
DIRECT EXAMINATION 
BY MR. ERICKSON: 
Q. Your name is Dale Waters? A. It is. 
Q. And you are a resident of Malta, that is you reside near 


Malta? A. I reside up at Wagner, yes. 

Q. And that is a small community west of Malta, is that correct? 
A. That is right. . 

Q. How long have you resided in this general area? A. Forty 


years. 

Q. And are you now engaged in the ranching business? A. I am, 

Q. And did you formerly hold a position with the South Phillips 
Grazing District? A. I did. : 

Q. And what was that position? A. Well, I was President and 
Secretary both. I was Secretary for 12 years, President I believe for 
10 years. 

Q. And did you start in with the district at the time of its incep- 
tion? A. Idid. : 

Q. And until 1948 when I believe your association with the district 
terminated, did you keep all the books and records? A. I did. 

424 Q. And you attended the meetings of the Board of directors? 
A. All of them. 

Q. Now you have heard some testimony as to the manner in which 
the South Phillips Grazing District and the Bureau of Land Management 
officials cooperated, have you? A. Yes, sir. 

Q. Can you tell us generally what the method of cooperation was 
between the two groups? A. Well, if you want me to begin at the 
beginning and start through it and tell about it-- 

Q. Just a very brief statement of the method. A. It wouldn't 
take long. When they started this association in 1935, I began to work 
for them first in April 1936. It wasn't called the Bureau of Land Manage- 
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ment then. It wasn't the Grazing Service cither. I forget the name of 
it. But they had a small crew of men and weren't here very much until 
we get along toward 1943 and then they had more men and had more 
contact from then on. 

Q. Did they work as the Bureau of Land Management from 1943? 
A. There was a lot more cooperation from 1943 on because they had 
men available here. Iam not sure but I believe that is when their office 
was put in. Otherwise the only time we would contact them would be out 


of Billings a few times a year. ; 
Q. But from 1943 on to the best of your recollection the Bureau 


of Land Management continuously has maintained a field office here in 
Malta, is that your understanding? A. Iam not sure when it was they 
came here, whether 1943 or 1944, but we had more contact since they 
had an office here, yes. 

Q. And since the time they located the office here at Malta, while 
you were Secretary of the South Phillips Grazing District, they have had 
their field men resident here, have they not? A. That is right, several 
of them. 

425 Q. When you got to setting up preference rights for users, partic- 
ularly after the year 1943, if that is the year they started their office 
here, was there any consultation between you and the Bureau of Land 
Management men on the preferences that were to be allowed to individual 
allottees and licensees of the district? A. Yes, there was. 

Q. Did you set up any first class rights without prior consultation 
with the Bureau of Land Management representatives? A. We set 
them ali up without them until they had their office here. . 

Q. And after that? A. Just let me explain a little bit more when 
I say that. When this grazing association was formed, they were here, 
Mr. Morgan and some of his representatives, in 1935 and it was with 
their approval that we got started. But after that up until I think 1943-- 
1943 is too late. You can ask Mr. Morgan or somebody that can 
remember better than I can. : 

Mr. Caplian:. Will you stipulate to the fact that the office was set up 
here in 1939? 
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Mr. Erickson: I will certainly stipulate to that. 
Mr. Harrison: Yes. 


Examiner: It is so stipulated. 

Q. So that after 1939 any rights that were established were 
established for individuals only after consultation with the Bureau of 
Land Management representatives, is ttt true? A. They were 


always in on it, yes. 
426 Q. Who was the district head of that office beginning in 1939 when 
it was established? A. Mr. Merrifield, I believe. 

Q. He was the first one? A. As far as I can remember. 

@. Who was the next one? A. I think Mr. Crouter. 

Q. And the next one? A. Frank Morgan as well as I can remember. 

Q. And was Frank Morgan still here at the time you ceased working 
with the board? A. That is right, he was. 

Q. Now when you set up these class 1 rights, what form did the 
action of the board or whoever established them take? A. Well these 
class 1 rights that were established in 1935 and 1936, there was an ap- 
plication sent out to all stockmen and farmers and they in turn applied 
for grazing. They filled out an application showing they were stockmen 
and interested in range. Then they filled out an application themselves 
listing their commensurate property and the stock they had run in the 
prior years and that is what it was based upon, commensurability and 
priority. 

Q. Now when you set up a class 1 right, was that done in the form 
of minutes of the board? A. Yes. | 

Q. So that everybody's priority was established by board action? 
A. Yes, they were in those early days, that is right. 

Q. And the exhibit 'K" which seems to bear your signature is 
entitled Notice of Allocation of Grazing Privileges. Is that the form that, 
was used in notifying applicants of their rights? A. Not in the early 

427 days, no. 

Q. When did you start using that form, about? A. I would say 
only two or three years before I went out. That must have been around 
1944 or 1945. | 
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ate of 1947. 
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ment people had not approved of them? A. I know nothing about 1948. 

Q. Oh, you weren't there at all in 1948. Did you participate in 
the drafting of a document in 1944 which was supposed to show the rights 
of every one as of that time? A. That is right. 

Q. Have you seen these documents before, Mr. Waters? A. I 
saw some like them. I don't know whether I saw this one or not. Yes, 
there are some of my own figures there. 

Q. Did you direct the preparation of those sheets? A. I did. 

Q. And were they regularly used in the office while you were 
Secretary? A. They were. 

Q. For the record the sheets we are discussing are five in 
number, are they not? A. Six in number. 

Mr. Erickson: And I believe it would be agreed, would it not, 
that these are the sheets to which Mr. Fallon referred in his testimony 
in saying where the Bureau got its figure on the 1944 allotments? 

429 Mr. Caplan: Mr. Erickson, our information is that this is not the 
complete list. 


Mr. Erickson: May I have a moment for a conference? 


Examiner: Yes. Were you going to offer that in evidence? 

Mr. Erickson: No, I can't because it is the only copy they have. 
Maybe I should have it reproduced and offer it. : 

Examiner: What are you going to do with it? 

Mr. Erickson: I want to ask Mr. Waters if those are the allot- 
ments that were made as shown on the chart, having these particular 
ones in mind. I was going to take McNeil, Town Brot hers-- 

Examiner: Why don't you proceed. It doesn't make any difference 
whether the list is complete or not. 

Q. This set of six sheets which has been referred to as the list 
that was used in the office, was that considered sort of a master list on 
these rights at the time it was made in 1944? A. Yes, it is. 

Q. And was that compiled after conferences between yourself and 
the Bureau of Land Management representatives? A. And the Soil 
Conservation Service. 
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Q. Was this list the result of that conference that you spoke about 


when everybody got together working this thing out? A. It is. 
@. Now on the list appears the name "Wade McNeil" and it shows 


class 1 preference of 172, does it not? A. Yes. 
Q. And it shows the 1944 application for 205 head of cattle, does 
it not? <A. Yes. 
Q. And six head of horses? A. Yes. 
430 Q. There appears also the name B. E. Barrett, does there not? 


A. Yes, sir. 

Q. And it shows the Class 1 preference of 198 head, is that true? 
A. Yes, sir. 

Q. And an application for 400 head? A. That is right. 

Q. And is there also a notation after the B. E. Barrett "Thomas 
Stratton priority"? A. There is. 

Q. And atemporary license of 202? <A. Well, that don't have 
anything to do with Tom Stratton. This is another column. Temporary 
licenses 202 would go to Barrett. It has nothing to do with Tommy 
Stratton. 

Q. There is listed Town Brothers and the only license that appears 
there is the 1944 license for 255 head, is that correct? A. Yes. 

Q. Can you tell whether that was class 1, class 2 or temporary? 
A. It was temporary. 

Q. Did they have any other permit for 1944 except 255 head temp- 
orary? A. No. 

Q. I do not find on the list the name of Archie Carberry. Do you 
know whether he is on this list? A. I would have to look to see. It is 
on there all right. 

Q. Where do you find it? A. Right there (indicating on list). 

Q. And is there a class 1 preference shown for Mr. Carberry? 

A. It don’t show it in the class 1 preference on this sheet, no, sir 
431 Mr. Caplan: What page are you referring to? 
Witness: The next to the last page. 
Q. Do you find any other rights granted to Mr. Carberry? A. Na 
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it don't show any. There is only class 1 here and self-furnished range. 
There is nothing here in his preference. I don't know whether there is 
any license over here or not. 

Q. It shows no temporary license, does it? A. No it don't. 

Q. But it does show A U's asked and used and it shows 75? 

A. Here is what you go by, 1944 license and what is that num ber ? 

Q. 75. A. 75, he had a license for 75 head in 1944. It don't 
show what class. 

Q. But there is no class 1 preference shown on the Archie Car- 
berry, is that right? A. It don't show it on the paper. 

Q. Did he have a class 1 preference granted by the board in 1944 
that you recall? A. He always had his class 1 as far as I ever knew. 

Q. Do you know whether Mr. Carberry was running sheep or 
cattle in the year 1944? A. He must have been--I can't answer that 
question, no. 

Q. Let me refresh your recollection a little. Can you say whether 
or not as a fact for a period of several years Mr. Carberry ran no stock 
but got a non-use permit of some kind from the board? A. That is 
right. 


Q. Can you say what years those were? A. Well, not exactly but 


I would say somewhere from 1938 up to 1944, I suppose. 
432 Q. Did you give him some sort of a written permit, non-use per- 
mit? A. I did. 

Q. Did you have a regular form for that? A. We didn't have a 
regular form. It was just a grazing permit just like any other permit 
only we put on there non-use for so many head. 

Q. And that would mean for that season he would not have been 
running any stock on the public domain, is that true? A. That is right. 

Q. I think there is a provision in the Act that says you can run a 
milk cow on the range without charge, is that true? A. The Taylor 
Grazing people had something like that, that you were allowed two or three 
head of cows. 

Q. Do you recall how many years in a row Mr. Carberry got such 
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apermit? A. I just answered that a moment ago. 

Q. From 1938 to 1944? A. That is my guess. 

Q. Was there any discussion between Frank Morgan and you, or 
R. E. Morgan and you as to--discussion in 1944 as to Mr. Carberry's 
rights? A. Yes, I heard that discussed in this meeting. Bob Morgan 
was there with all the rest of them. 

Q. Is that Bob Morgan the R. E. Morgan present in this room? 

A. That is him sitting over there, yes. 

Q. What was the discussion concerning Mr. Carberry's rights in 
which you and Mr. Morgan and the board participated? A. Bob Morgan 
figured he had non-use so long he had lost his rights and I contended he 
hadn’t and our board contended he hadn't. That is one of the disagree- 
ments Mr. Morgan and I have had. 

433 Q. And is the fact there is no class 1 allotment appearing on the 
sheet for Mr. Carberry, the result of Mr. Morgan's disapproval of Mr. 
Carberry's application? A. Would you like me to make an explanation 
of why Mr. Carberry's application is lower on that list? 

Q. Certainly. A. The Grazing Service typed it up. I never typed 
it up. They put it down lower because some of those were some that we 
didn't agree on and they were eliminated from alphabetical order and 
were placed down there separate. That is how come Carberry's name is 
not listed there alphabetically. 

Q. And Towns is in the same group is it not? A. Towns is in 
the same group. 

Q. And can you say with that explanation whether the fact that 
Mr. Carberry's name carries with it no class 1 preference is the result 
of disagreement with Mr. Morgan as to his class 1? A. That is right. 

Q. I hand you a document marked Exhibit R and I will ask you if 


you have ever seen that document or a copy of it before? A. Well, I 


saw one like this or one similar to it. 

Q. It is entitled "Basic policies to be followed in carrying on the 
Cooperative State Grazing District program in the State of Montana” and 
it has at the bottom typed signatures of James B. Grierson, Bruce T. 
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Mott, R. E. Morgan, and Truman C. Anderson, is that aa 
A. That is right. : 

Q. And was the document similar to this a part of the files of the 
board while you were there? A. That is right. 

Mr. Erickson: I now offer exhibit "R". 

434 Examiner: Any objection? 

Mr. Caplan: I have no objection. 

Mr. Harrison: No objection. 

Examiner: The document is received in evidence as Appellant's 
Exhibit "R”. | 


(Appellant's Exhibit R, basic policies, 
etc., was thereupon : received in 
evidence. ) 


Q. Was this document considered by you and the board as a guide 


in trying to carry out the duties of the board? A. That is right. 

Q. Before you took the stand I handed to you Bureau of Land 
Management's exhibit No. 5 which is the file showing the various trans- 
fers from Phillips to Holman and from Holman to Shores and Matovich, 
didInot? A. Yes, sir. | 

Q. And having examined that, is your mind refreshed as to the 
way that deal was handled? A. That is right. 

Q. And is it true as indicated here that the State Grazing Commis- 
sion disapproved of the transfer from Phillips to Holman? A. They 
disapproved. : 

Q. I notice on this approval by Mr. R. E. Morgan « of the transfer 
from Holman to Matovich, which is Bureau's Exhibit 6, the statement, 
and I read from the exhibit The transfer of these privileges will elimin- 
ate 50 miles trailing from the old base property te the range allotment 
as the new base is much nearer the range." That has reference to the 
transfer from Holman to Matovich and it bears the signature of J. Frank 
Morgan. Do you know how far the Steve Holman base property was from 
the Shores - Matovich range? | 

Q. Well, Holman, from his place directly earough I would say 
would be approximately 60 miles. 
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435 Q. And if you went by way of the road how far would it be? 
A. It would be ten miles further. 

Q. So in your estimation it would be 70 miles? A. That is about 
right. 

Q. Do you know whether Benny Phillips ever wintered any of the 
sheep that grazed down in the area we are now discussing at the Black 
ranch? A. Well, he probably could. I wouldn't know where they win- 
tered each band of sheep, whether the same band went there or not. 
Benny Phillips wintered some there and some at the home ranch. Wheth- 


er the same band I don't know. It could be, easy enough. 
Q. Do you know whether Phillips or Steve Holman ever put up hay 
along Fourchette Creek in what is now the Shores - Matovich spread? 


A. Iam sure they never. 

Q. At least it was never reported to you? A. I don't know where 
they would get it after grazing there all summer. 

Q. I noticed on the sheet the allocation of grazing privileges to 
Town Brothers. Do you know when they first got a right to graze in the 
area now marked Shellito & Town Brothers? A. Well, I couldn't tell 
you without any records and I have no records with me and I would just 
have to make a guess at it. Probably 1942. I might be five years off at 
that. I don't know; I am just guessing. 

Q. It shows 253 head or thereabouts in 1944 on the sheet? 

A, That is what Iwas going by. Each year they increased more than 
the first year. I remember the first year was a very small amount of 
stock. 

Q. Who made the application in the first year? A. Mr. Bill 
Town. 

Q. And did he make the application direct to you? A. Yes, he 
did. 

436 Q. What, if any, conversation was there between you and Mr. 
Bill Town when that first application was made? A. Well, he came 
into the office and wanted to know if we had some range down there that 
wasn't being used and he would like to get some grazing over here for a 
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few head of stock as he knew that there wasn't many stock in that south 
country at the time. I told him we had ample range down in there that 
wasn't being used. He said he didn't want to interfere with anyone and 


he wouldn't come there with the cattle if he was interfering with any- 


one. I assured him he wasn't and there was plenty of room. That is 
about as far as the conversation went except he said he would bring 
them over and put them in there. 

Q. He was living across the Missouri River at that time? A. 
That is where the cattle were. I don't know whether he was living over 
there or not. 

Q. Did you ever have any further conversation with Mr. Bill Town 
about that prior to 1944 that you recall? A. About this same deal you 
mean? 
Q. Yes. A. I had a lot of conversations with Mr. = Town at 

different times. 

Q. I had in mind the period before 1944. A. Yes, I rather think 
he was in there three or four years before 1944. Each year would be 
the same thing, except as my memory serves me, he had more stock 
each year to put in there. 

Q. Do you recall when the fence was built petweentt the Wilson 
allotment and the Town Brothers allotment? A. Yes, sir. 

Q. Was that fence line submitted to the board for its approval? 

A. Well, yes. 
437 Q. Do you recall whether the board approved of the line? A. I 
think they did. 

Q. I notice on the sheet the name Carnahan with certain rights, 
there being 320 class 1 preference. Do you know where the Carnahan 
ranch was? A. Yes, sir. 

Q. Where abouts? A. It is mostly in Valley County. Some is on 
this side. It is in T. 26, R. 33 I believe. 

Q. And with relation to the area here, how far would the ranch be 
from Holly Flats? A. Thirty-six and eighteen, that is what it would be 
on the square. 
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Q. Fifty-four miles? A. Yes, about 40 miles straight through, 


I suppose. 

Q. Do you know whether Fred Carnahan, during the years you 
were on the board, ran his sheep in the summer time on the area now of 
the Town Brothers allotment? A. He never did. 

Q. Where did he run his sheep in the summer time? A. He run 
them in Valley County and Phillips County over there by his home ranch. 

Q. And where was his base? A. In Valley County. 

Q. You know that he wintered his sheep some in the Holly Flat 
area? A. He did. 

Q. You are familiar, I think, Mr. Waters, with the general provi- 
sions of the Taylor Grazing Act and the Range Code and your own Act 
in the definition of base, are younot? A. I think so. 

438 Q. Can you say from your familiarity with those laws and regula- 
tions whether or not the operation of the Carnahan ranch in the Larb 
Hills was dependent upon the use of the public domain in what is now 
designated as the Town Brothers allotment? A. It was not. 

Mr. Harrison: I move to strike the answer. I would like to inter- 
pose an objection. 

Examiner: What is the basis of your motion? 

Mr. Harrison: It calls for a conclusion of law on the part of the 
witness he is not qualified to make. It is an issue the Examiner is here 
to determine and not this witness. 

Examiner: I will grant the motion to strike the question and 
answer. 

Q. Do you know whether, in order to carry on the ranch operation 
of Fred Carnahan at Larb Hills, it was necessary for him to use the 
public domain lands in what is now known as the Shellito-Town Brothers 
allotment? 

Mr. Harrison: Do you know that of your own knowledge ? 

Witness: Ido. 

Q. And what is the answer? A. It wasn't dependent upon this 
at all. 
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Q. Now you have looked at Exhibit 5 which is the record of the 
transfers from Phillips to Holman and Holman to Matovich. There is 
a reference in the exhibit in a letter from Bruce Mott, and in the appli- 
cation to certain deeded lands as "self-furnished range". Do you know 
what that means? A. Yes. 

Q. With reference to that allotment, do you know whether it has 
reference to the deeded land that appears on the map in white? A. 
Yes, sir. 

439 Q. Was that ever presented to you or to the board in the applica- 
tion for the assignment from Phillips to Holman as base for any grazing 
rights? <A. No, sir. 

Q. And it never was considered by you at the time you were work- 
ing for the board as a base when the transfer was made, is that true? 
A. That is right. 

Q. Did you ever approve of it as a base while you were Secretary, 
or did the board approve it? A. No, sir. 

Q. You heard Mr. McNeil testify that the board members did not 
pass on their own allotments as a practice. Do you know whether that 
is true? A. I heard him testify to that, but I wouldn't say that was 
true as to passing on their allotments, but when there was any argument 
between any allotments, then the two persons in conflict was always 
eliminated from the room. But if there wasn't any conflict, they were 


always in there. If there was any conflict they certainly weren't allowed 


to be present when the board was discussing it. 

Q. Do you recall specifically when Mr. McNeil was given class 2 
rights in 1947 whether anybody protested those class 2 rights? A. I 
don't remember. 

Q. Do you know where Ted Wilson ran his cattle prior to the time 
the fence was constructed that separates the Wilson and Town Brothers 
allotment? A. Yes, sir. 

Q. Where did they run? A. They run right out there in the open, 
from his ranch they run all the way. There was no fences and they would 
go anywhere. 
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Q. Do you know as a fact whether they ran over on the Valentine ? 


A. No, I don't know as a fact. I never saw them there. 
Mr. Erickson: That is all. 


CROSS EX AMINATION 
BY MR. CAPLAN: 

Q. Mr. Waters, what is your present business? A. Lama 
farmer and a rancher. 

Q. Are you within the area of the South Phillips State Grazing 
District which is still operative and under control of the district? 

A. Tam. 

Q. Do you have a permit from that State District? A. I have. 

Q. And that area is which direction from the land on this map, 
Exhibit 2? A. Well, I have one grazing permit 20 miles southeast of 
Malta and I have another one that is 10 miles south of Wagner. I have 
another one, a small one, right south of where I live there at Wagner, 
three miles. 

Q. How long were you Secretary of the district? A. Iwas 
secretary from April 1, 1936 to the 1st day of January 1948. It just 
liked four months of being 12 years. 

Q. What were your duties as Secretary? A. Well, my duties 
the first several years was everything, about. The board was present 
and I helped set up every allotment there is in Phillips County and also 
kept the books and treasurer's reports and all of that and practically 
helped everybody set up allotments. 

Q. Was it your responsibility or your lawful authority to deter- 
mine the allotments or was that the prerogative of the board members? 
A. I was given authority the first several years here because the board 
would have to be in session for months at a time to take care of those in 
1936. I was given authority to go ahead and make these allotments and 
ever so often the board would check on them. 

Q. Who gave you that authority? A. The Board of Directors. 

441 Q. Actually do you know, and you have stated you are familiar 
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with the Montana Grass Conservation Law, did they have the right to 


give you that authority? 

Mr. Erickson: I am going to object to that as calling for an inter- 
pretation of the statute and a conclusion. 

Mr. Caplan: The witness has testified he was familiar with the 
law. If he doesn't know the answer, all he can say is he doesn't know. 
Perhaps he does know. 

Examiner: I will sustain the objection. 

Q. When was it then that the board took over to itself the making 
of the allocations? A. They always did take over to an extent. I say 
they okehed those allotments. 

Q. In other words you made the allotments and the board okehed 
them? A. That is right. 

Q. Did that exist during the entire 12-year period? A. No, it 
didn't. They were mostly all made. The last several years practically 
all of them was so there wasn't any allotments to be made, probably the 
last five or six years. 

Q. And these allotments that were made then were all made by 
you primarily? A. No, I wouldn't say that. I helped make all of them. 
Q. What records did you keep concerning these allotments ? 

A. Well, we kept a map of all the allotments. We also kept a folder on 
each person that belonged to the association showing his commensurate 
property, his rights, and a map of his range. 

Q. Are all of those available now with the State District? A. They 
was when I left the office. 

Q. All of the records which you made were available at that time? 
A. I could have produced every one of them at that time. . 

442 Mr. Caplan: I want to state to the Examiner that at the beginning 
of Mr. Erickson's discussion of this certification list I made a state- 
ment that my information was that the list was not complete. I want to 
withdraw that statement. The copy of the list which we have is the same 
as this except that the order of the sheets was different and therefore it 
appeared to me that the two lists were different. 
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Q. Mr. Waters, with respect to this list of privileges in the 1944 
list which Mr. Erickson called your attention to, for Wade McNeil this 


shows a class 1 preference set up as 172? A. That is right. 
Q. Is there anything shown on this list for class 2 privileges for 


Mr. McNeil? A. There isn't any class 2 listed there anywhere. 

Q. This Exhibit "K” which was introduced by the appellant, which 
shows that class 1 preference was 172 and the class 2 preference is 73, 
and this is the notice of allocation of grazing privileges; this signature 
D. A. Waters, is your signature? A. That is right, it is. 

Q. And it is dated March 29, 1947? A. That is right. 

Q. Is there anything on this notice of allocation, and I ask you to 
look at it, which indicates that it was approved by a Bureau of Land Man- 
agement employee or official? A. There is nothing on here that shows 
that it was approved, no. There never was on any of those. 

Q. You mentioned that in connection with a discussion you had 
with Mr. R. E. Morgan in 1944, there was a difference of opinion be- 
tween you, or possibly the board members as well, in connection with 
a certain case and you mentioned the Carberry case? A. Yes, sir. 

443 Q. There were many other differences of opinion as well, was 
there not? A. There was. 

Q. In other words you certainly would not say that the Bureau of 
Land Management officials always approved everything that the district 
did? A. That is true. Bob Morgan and I never did agree on everything. 
We most generally agreed but sometimes we didn't. 

Mr. Caplan: I believe that is all. 

Examiner: Will your cross-examination be very long? 

Mr. Harrison: It will be quite a while. 

Examiner: In that case the hearing will adjourn until 1:15 p.m. 

(The hearing was thereupon adjourned at 12:25 p.m. to reconvene 
at 1:15 p.m.) 
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Examiner: The hearing will be in order. 
MR. DALE WATERS 
resumed the witness stand. 
CROSS EXAMINATION 
BY MR. HARRISON: 
Q. Mr. Waters, were you the first Secretary of the grazing 
district? A. No, I wasn't. 
Q. Who was the first secretary? A. Auborn Coe. 
Q. How long was he secretary? A. A short time in 1935. 


Q. But you worked in the office, did you not, during the time he 


was secretary? <A. That is right. 
444 Q. So you are familiar with everything that transpired during 
the time he was there? A. Yes, sir. 

Q. Calling your attention to this yellow sheet you have been 
referring to and particularly to the reference here to Archie Carberry, 
I notice under the animal units commensurate the figure 201 appears? 
A. Yes, sir. 

Q. And under the figure animal units priority in pencil is written 
the figure 125? A. Yes, sir. 

Q. Do you know how that got there? A. I put it there. 

Q. When did you put it there? A. As soon as I received this 
copy after it was typed. 

Q. Isee. This is not the original record? That is a copy 
received by you? A. When this was taken down it was naturally taken 
down in pencil and it was typed and we didn't have a machine as large 
as this paper was in our office, so the Bureau of Land Management typed 
this off. I wrote that in there. That is my own writing. 2 

Q. What does that represent, that 125, Mr. Waters? A. That 
represents class 1 rights. 

Q. 125 animal units is it? A. Yes, sir. 

Q. And was Mr. Carberry recognized by you at all times as 
having Class 1 rights? A. All the time. 
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Q. And was he given a permit in each and every year after you 


became secretary? A. Yes, sir. 
445 Q. And all those permits recognized first class rights did they? 
A. That is right. 
Q. Now, you mentioned some discussion had between you and Mr. 


Bob Morgan with regard to the various rights that appear on those yellow 
sheets? <A. Yes, sir. 

Q. I don't know whether you testified to it or whether counsel 
suggested that Mr. Morgan had disapproved part of the Carberry rights 
or something to that effect? A. Yes sir. 

Q. Did he disapprove them? A. As well asIcanremember. The 
deal was that they figured, when I say they I mean Mr. Morgan and the 
Bureau of Land Management, that Mr. Carberry had went too long with 
a non-use and had probably lost some of his rights. That was where the 
argument was between Mr. Bob Morgan and myself. 

Q. But thereafter the district did recognize Mr. Carberry's class 
1 rights, did they not? A. As long as I was in office they did. 

Q. And was Mr. Carberry present at the time these yellow sheets 
were prepared? A. I couldn't say. I don't know. 

Q. And do you know whether he was ever notified there was any 
question about his first class rights? A. I never notified him. 

Q. You never notified him? A. Not that I remember. 

Q. Now I believe you testified that your recollection was that 
Towns first had grazing privileges down there in about 1942, I believe 
your testimony was. A. I think that is what I said here before noon, yes. 

446 Q. Could it have been earlier than that, Mr. Waters? A. It 
could have been. 

Q. Could it have been as early as the year 1939? A. It could 
have been. 

Q. And after they commenced running cattle on lands controlled 
by the district in each and every year thereafter while you were Secre- 
tary, did they continue to run cattle on district land? A. They did. 

Q. And did they pay grazing fees in each and every year there- 
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after? A. They did. 

Q. Now at the time Towns came into that area, I believe you 
mentioned this forenoon that there was ample feed and range down 
there? A. That is right. | 

Q. Was there anybody requesting range in that area at that time? 
A. No. 

Q. And were they the only persons who applied for that particular 
range during those years? A. I believe that is right. : 

Q. Now with regard to this Wilson fence between Wilson and the 
present Towns Brothers’ allotment, do you recall the circumstances of 
that fence being put in? A. Yes. 

Q. What kind of afence was it? A. Drift fence. 

Q. What is the purpose of a drift fence, Mr. Waters? A. To 
keep the cattle from drifting through that place where the fence is put. 

Q. In other words it stops the cattleman from riding over a lot 
of range to pick up his stuff, does it not? A. That is right. 

447 Q. Rather concentrates them in one area? A. That is right. 

Q. Did Mr. Wilson give up any of his range when he established 
that drift fence? A. No, sir. 

Q. It didn't stop the cattle from being moved pees A. No, 


Q. Were you familiar back there when you became Secretary, 
with the operations of the Phillips Development Company? A. Yes, 


sir. 

Q. Do you know their sheep range? A. Yes, sir. 

Q. Will you go to the map here, exhibit 2, and point out the area 
that the Phillips Development Co. used as their sheep range? A. When 
they, when I first come in contact with Phillips's and their range out 
there, they would range from--there is a reservoir right there in 8. 
They would range from the reservoir in sec. 8 down south as far as 
this township line between 21 and 22, practically. And then the east 
line would be in a straight line from this Lark Wilson fence or what is 
known as the Barnard allotment that goes straight out, all the way down. 
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That would be their east boundary. And they would range on what is 
known here as the McNeil range, Shores and Matovich range, and go 
just about where this fence is; I suppose this is a fence line here on 
Shores - Matovich's line. They went a little farther south than this 


line they have drawn on the map but they never went east and they never 


went west of it and they went up to about where that reservoir is. They 


did water on this reservoir in sec. 8 and from there south. 
448 Q. Did you ever hear about the Pacheco place? A. Yes, sir. 

Q. Do you know who had that back in the priority years? A. 
Well, I don't want to swear to it now. I know Phillips had it some time 
but I don't know how much of the time. 

Q. At any event up to the reservoir in what is delineated as the 
McNeil "B" pasture, from there south was the range of the Phillips 
Development Co.? A. It was. 

Q. And let me ask you this, had they applied for a fencing permit? 
A. No, sir. 

Q. I say had they, would their north line have been further north 
than appears on the exhibit as the north line of Shores and Matovich? 

Mr. Erickson: To which we object on the ground that it is pure 
speculation. 

Mr. Harrison: I will amend the question, Mr. Examiner. 

Q. Had they secured a fencing permit to fence in their sheep 
range, then would their north line have been north of the line delineated 
on the map as the north line of the Shores - Matovich pasture? 

Mr. Harrison: To which we make the same objection and on the 
further grounds that there is no sufficient foundation of any factors 
that enter into that. 

Examiner: I will sustain the objection. 

Q. Do you recall a reservoir split by a fence south of the Pacheco 
lands? <A. Yes. 

Q. Whose reservoir was that, Mr. Waters? A. It was a Govern- 
ment. 


Q. A Government reservoir? <A. Yes. 
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449 Q. And whose fence divided it? A. It was Mr. McNeil's fence if 

Iam not mistaken. It is according to where you are talking about. Are 
you talking about a reservoir right south of Wade McNeil's place? 

Q. I will be frank with you, I don't know. A. I want to know 
where it is at before I answer the question. 

Mr. Harrison: That is all. 

Examiner: I have a question or two I would like to ask you. 


INTERROGATIONS BY THE EXAMINER 

Q. What did your board consider as priority? A.' Prior use from 
the years 1929 to the year 1934. 

Q. Did they use the same standard as that provided in the regula- 
tions? <A. Yes, sir. 

Q. I think you testified that class 2 preferences were approved by 
the Bureau of Land Management as issued by the board? A. As well as 
I remember it, yes, sir. 

Q. How or in what manner or method did they approve them? 

A. At this joint meeting of the Soil Conservation and Grazing Service 
and the Board of Directors of Phillips County Grazing District, they 
discussed them and approved of them and wrote them up in our minutes. 

Q. What I want to know is, did they approve of the awarding of 
class 2 privileges generally or did they approve each specific, the class 
2 privileges awarded to each specific user? A. To each user. 

Q. How was that done? Was there a list made up of what was to 
be awarded and they okehed it or in what manner did they ‘approve it? 


A. Before I answer that question, may I state why they insisted on class 


2 preference? 

450 Q. Yes, go ahead. A. Back in 1936 was one of the driest years 
ever in the history of Montana I guess and these stockmen were all 
forced to sell out their livestock. I would say 90% of the stock in the 
County was shipped out. They just kept a few breeding stock and built 
those up and kept increasing until they got up to 1944. I think that is 
when that sheet was made out. By that time this range had got stocked 
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up to its capacity in some districts. There was more range there, so 


many of the ranchers and farmers had sold out that there was more 
range there than the class 1 would use. So then they started using class 
2. That would be a fellow, if he hada class 1 right for 100 and had 150 
head of stock, he could get a class 2 right for the 50 head to use this 
range. Otherwise if they were going to hold them down to class 1, there 
would be a surplus of range because any number of ranchers went out of 
business during those years. Will you state your question again, please? 

Q. Wade McNeil was given class 2 privileges. Now in what man- 
ner did the Bureau or an official employee of the Bureau approve the 
class 2 privileges that were issued to McNeil? I am speaking of the 
number of class 2 privileges. A. All right, he had class 1 for 172, I 
believe was the figure used here and he had class 2 for 70 some odd. 

We will use that for example. 172 and 72 would be 144. Say he had 150 
head of cattle at that time. Well, he couldn't carry more than 172 in 
class 1 because that was all the priority and the commensurate property 
to cover. He was put in class 2 for so many head. That would be all 
his commensurate property would cover. Then the rest of it would have 
to be temporary. 

Q. My question is, in what manner did the Bureau of Land Manage- 
ment approve that 73 head. What I am getting at is why did they say 73 and 
not 75 or 76? How did they approve that particular number? <A. Five 

451 or six years ago I could answer you that quick. Well, he must 
have, class 1 has to have commensurate property and priority. Class 2 
has to have commensurate property but doesn't have to have priority 
and whenever you get more stock than you have commensurate property 
why then you have to have a temporary permit. This class 2 would be 
all his commensurate property would cover on the amount of stock he 
had. Then when he gets a 72; if he had 244, or whatever it was, then he 
would have to stop on that number on the amount of his commensura- 
bility. 

Q. I probably haven't made my question clear. We will say the 
record shows that Mr. McNeil was awarded class 2 privileges of 73 
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animal units. Now, did Mr. Morgan from the Bureau of Land Manage- 
ment walk into your office one day and say "I have been talking to Mr. 
McNeil. I think we ought to award him 73."' and you said "Okeh" or in 
what manner did the Bureau approve the 73? A. They didn't do it 
that way. They had to have figures to go on and they used our figures. 

Q. Who in the Bureau of Land Management approved them ? 

A. Frank Morgan and Bob Morgan. 

Q. How did they do it? Did they tell you orally that was all right 
or did they sign their names to a written document or in what manner 
did they do it? <A. No, they didn't sign their name to it or walk in 
there. That sheet was how it was done. That sheet had to be okehed 


by the Soil Conservation and Bureau of Land Management and all three 


before we could use it. 

Q. Somebody said that sheet was okeh? A. That is right. 

Q. Who was that? A, Frank Morgan. 

452 Q. Who computed the figures that were put on that ‘sheet? 
A. We all had a hand in it. : 

Q. You did it jointly? A. That is right, all three agencies had a 
hand in it. 

Q. You have mentioned that you sometimes had a disagreement 
with Mr. Morgan about grazing privileges for individual applicants and 
you have mentioned one or two cases; Carberry was one of them that 
you mentioned. What happened in those cases when Mr. Morgan thought 
he should be awarded some privileges and the board and you disagreed? 
Who had the final authority, the final say so? A. I just got through 
testifying on that I guess. 

Q. Are you saying that the board had the final authority or Mr. 
Morgan? A. I am not saying who had the final authority but I will 
say who went ahead and give him his rights. It was the board. Nothing 
else was ever done about it. 

Q. Take the Carberry case for instance. Did Mr. Carberry 
receive the grazing privileges the board thought was due him or that 
Mr. Morgan thought was due him? A. That the board thought. 
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Q. Now you also testified that when these allotments and grazing 


privileges were originally set up, you helped determine those allotments? 
A. Yes. 

Q. I want to determine the extent of your help. Just how much did 
you do and who else participated in that? A. Well, I will say I did 90 
percent of it and the board of directors--that is what I was hired to do. 
That was my job and then they would okeh them as they were made. 
There used to be a row of men standing down in our room there waiting 
to get these allotments made in 1936 and we would take them one at a 
time and where there were conflicts, we would have them in and discuss 

453 it and make these allotments. When these allotments were made, 
the board of directors approved them. A lot of these allotments were 
made by the board of directors where I couldn't do it myself, or couldn't 
do it agreeably I am talking about. If there was no conflict there was 
nothing to keep me from setting up an allotment. If there was a conflict 
we had a hearing before the board of directors. 

Q. And then you personally set up the allotments? A. Yes. 

Q. And the board approved those allotments as a group? <A. That 
is right. 

Q. And if there was a conflict you had a hearing before the board 
and the board settled it? A. That is absolutely right. That is the way 
every allotment in this county was set up. If there was any conflict the 
board of directors passed on it. 

Q. Who set up the McNeil allotment as now shown on Bureau of 
Land Management's Exhibit 2? A. I could not tell you. 

Q. Do you recall at the time you worked for the board as to 
whether the McNeil allotment differed from what is shown on Bureau of 
Land Management's Exhibit 2? A. There is very little difference than 
when I was on there from what it is now. 

Q. Can you tell me when that allotment was set up or approximately 
when? A. That allotment was set up several different times. 

Q. Do you mean it was changed? A. That is right. 

Q. When was it first set up? A. In about 1938, somewhere in 
there. 
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Q. Can you remember the number of times it was changed? 
A. Practically every year since. 
454 Q. And what was that change; was it enlarged, decreased, or 
what? A. Enlarged. : 
Q. It was set up in 1938 and successively enlarged? A, That 


is right. 
Q. And do you know why? A. Yes, sir. 
Q. Why? A. He had more stock. 
Q. It was enlarged then at Mr. McNeil's request? A. That is 


right. 

Q. And when, if you know, was the last time it was enlarged? 

A. 1947. | 

Q. Has it ever been decreased? <A. Never. 

Q. Now this list that you were questioned on, does that purport to 
show only the class 1 privileges? A. I believe that is right. 

Q. It doesn't show class 2 or temporary? A. No, it doesn't. 

Mr. Erickson: May it please the Examiner, I believe counsel 
will agree with me it will show class 1 and temporary but not class 2. 

Examiner: Will you check that? 

Witness: It doesn't show temporary. It says “temporary license." 

Q. It has a list there that shows temporary licenses? A. That 

is right. : 

Q. It shows then class 1 and temporary licenses? | A. Here is 
the classes over here and they went ahead and gave the license and this 
merely shows what happened in 1944, but this over here shows their 

455 rights for 1944 and here we went ahead and distributed the licenses 
and that is the way the licenses were put out as class 1 or temporary, 
but here is the rights over here. 

Q. I see. How did an applicant go about obtaining ¢ grazing privileg- 
es from the board? <A. They were sent an application to fill out for the 
amount of stock they wanted to run for the coming year. 2 

Q. Then the board acted upon the application? A. That is right. 

Q. Did they have to file an application every year? A. Every 
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year because their stock would change each year. 
Examiner: That is all. 
Mr. Erickson: I have afew more questions. 


REDIRECT EXAMINATION 
BY MR. ERICKSON: 
Q. You spoke of the Phillips range and its boundaries. What did 
you mean about the boundaries? Did you mean that that was a generally 


accepted limit of the Phillips range or was that a hard and fast proposi- 
tion? A. To explain that, sheep had to have a boundary line. That is 
where they run their sheep. They didn't go beyond that because there is 
a herd law in the State on sheep and you couldn't go everywhere with 
sheep. They had to have a boundary to stay within. There is no such 
thing as free range for sheep. 

Q. You testified the east boundary of the McNeil allotment was an 
extension of the west line of the Barnard allotment south, is that true? 
A. That is right. 

Q. Did you ever hear Indian Lake was considered the boundary 
line? A. It was always considered the boundary line as long as I was 
in office. 

456 Q. Do you mean the west side of Indian Lake? A. The center or 
wherever that line happened to come. I don't know. That line right 
straight from Barnard's corner. 

Q. It was your understanding while you were in the office that 
Phillips watered their sheep in Indian Lake? A. They always did. 

Q. And did you know they had a camp almost immediately on the 
west shore of Indian Lake? A. I have seen it there several times. 

Q. And do you know whether it was considered a violation of the 
range code if the Phillips sheep grazed around the edge of Indian Lake? 
A. I didn’t know anything like that. 

Q. Do you know whether or not the sheep actually did graze some- 
what east of Indian Lake? A. No, I never heard of it if they did. 

Q. But you do know Indian Lake was one of their watering places? 
A. That is right. 
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Q. Did any one else pasture on the Phillips range as delineated 
during the time you were secretary of the board, as long as Phillips had 
their property there? A. Yes, sir. 

Q. As a matter of fact most everybody grazed in there, is that 
true? A, That is right. 

Q. And that would apply to Ted Wilson and to Brim Barrett and 
Wade McNeil, Tommy Stratton, Dick Cruickshank, everybody down there, 
isn't that true? A. That is true. 

Q. I believe your answer as to how you set up the class 2 was 
clear but to be sure it is clear in the record, it is my understanding 
that after satisfying a man's class 1 rights, which were based on priority 
of use, if he had additional commensurate property and the cattle to go 

457 with that commensurate property, he was in some instances set 
up in class 2 for the additional cattle? A. That is right, if he had been 
running those cattle for a few years. 

Q. Do you know of any case where class 2 rights were set up in 
1947 when you were on the board that didn't have the approval of Frank 
Morgan or some other representative of the Bureau of Land Management? 
A. No, sir. 

Q. Now I have already referred to the exhibit 5 and some question 
has been asked about the boundaries on the Phillips range and you have 
examined exhibit 5 and have indicated a general familiarity with it. Do 


you know whether the description contained in the purported transfer of 


the range by B. M. Phillips is the same as the boundary that appears 
around the Shores - Matovich range? A. I would have to read that 
over and see. I wouldn't know without looking at it. 

Q. I think without reading it I could ask you and you would probably 
recall--if I said the instrument signed by B. M. Phillips described the 
north line of the Phillips property or grazing privileges as being trans- 
ferred to Holman, some half mile south of the present line, would you 
think that was correct? A. I would think so. 

Q. Now if the transfer which is exhibit 5 shows the line on the 
southerly portion of the Shores - Matovich property as varying from two 
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to four miles further south than it now appears, would you think that 
would be about right? A. I would think that would be about right. Ido 
know it goes farther south than that line there. 

458 Q. As a matter of fact there was a considerable amount of discus- 
sion by the board when this line was set up in the first instance, wasn't 
there, of this whole general problem? A. I will say there was. 

Q. But as you remember it and I may say, Mr. Examiner, the 
exhibit contains detailed description of the boundaries in an instrument 
apparently signed by Mr. Phillips, exhibit 5, in which the area is describ- 
ed somewhat as described by the witness. There has been some discus- 
sion of a reservoir and there was some doubt as to its location, but I 
believe that you indicated that it was probably in the general area about 
a mile below the letter 'B'" in the McNeil allotment. Would that be about 
right? A. Yes, that is about right. 

Q. I hand you a document marked Exhibit S and I will ask you if 
you have seen that before. A. Yes, Sir. 

Q. And is that your signature? A. Yes, it is. 

Q. And it is on the letterhead of the South Phillips County Grazing 
District, is it not? A. Yes, sir. 

Q. And was that letter written to Mr. McNeil concerning the matter 
that you have mentioned earlier in your testimony about some argument 
between Mr. McNeil and Walter Phillips as to the use of that reservoir? 
A. Yes, sir. 

Q. And this letter reflects the action taken by you and Mr. Veseth, 
does it not? A. That is right. 

Mr. Erickson: I offer exhibit ''S"'. 

459 Examiner: Any objection. 

Mr. Caplan: I can't see how it is material but it will probably take 
longer to keep it out than to let it go in, so I will waive any objection. 

Mr. Harrison: I have no objection. 

Examiner: The document will be received in evidence as Appellant's 
Exhibit "S". 


(Appellant's Exhibit S, a letter dated 
Sept. 24, 1943, was thereupon received 
in evidence.) 
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Mr. Erickson: I hadn't thought it material until the inquiry of 


Mr. Harrison's. 
Q. That bears the date of September 24, 1943, does it not? 
A. Yes. | 
Q. While you were secretary of the board, did Lloyd Hardin or 
Dick Cruickshank apply for more range than they got? A. Yes, sir. 
Q. Did Ted Wilson apply for more range than he ‘i A. No, 


Q. Did Stanley Novak apply for more range than he got? A. He 
certainly did. 

Q. Did Shellito apply for more range than he got? A. No, sir. 

Q. And you have already testified that during the period that this 
thing was building up, the number of stock increased generally through 
the area? <A. That is right. 

Q. And can you say whether or not at any time while you were 
secretary of the board Brim Barrett reduced the grazing privileges 
that he had? A. I am not too sure about that. I think in the early days 
he had a lot of stuff and I know he did reduce his stock. Whether that 
was during the grazing period there or not, I wouldn't say. 

460 Q. After he took over the Tommy Stratton place, do you recall? 
A. He didn't reduce then as I remember. 


Q. Was there an increase? A. There was an increase. 

Q. And was that same thing true of Ted Wilson? A. That is 
true of Ted Wilson. ; 

Q. And was it true of Earl Shores? A. I wouldn't say that about 
Earl Shores. 


Mr. Erickson: That is all. 


RECROSS EXAMINATION 
BY MR. CAPLAN: 

Q. You testified, Mr. Waters, that McNeil's allotment increased 
from time to time and that to your knowledge his first permit was in 
19382? <A. I am just guessing at that. I think that is spo right though. 
It could have been 1936. 
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Q. Anyway, what I am interested in is his first permit. How much 
area did that include, if youcan remember? A. Well, it was a small 
tract of land right south of his buildings. 
Q. One section maybe? A. One or two sections I suppose. I 


wouldn't say for sure. 

@. Much smaller thanitisnow? A. Yes. 

Q. At the risk of burdening the record, Mr. Examiner, I am sure 
it is clear, but I just want to be sure it is in there--the sheets that you 
refer to which the Bureau of Land Management officials and the S.C.S. 
people and you agreed on, was this 1944 certification sheet? A. Yes. 

Q. That you have been talking about here today? A. Yes. 

461 Q. And on that sheet there is no reference to class 2 privileges? 
A. No there isn't. 
Mr. Caplan: That is all. 


RECROSS EXAMINATION 
BY MR. HURLY: 

Q. Mr. Waters, can you identify this document? A. Yes, sir. 

Q. What is that document? A. Preference Summary is what it 
says. It is what we call a commensurate sheet. 

Q. And that is similar to records you kept in your office when you 
were working for the State District, is it not? A. We had one for every 
person running livestock. 

Q. And if I were to tell you this is a preference survey taken out 
of your office and filed in a previous court hearing involving Wade 
McNeil, would I refresh your memory so that you might recognize this 
particular document? A. Yes, sir, I recognize it. 

Q. And that is one of the records of your office at the time you 
were in office, is it not? A. That is right. 

Q. Mr. Waters, whose commensurate survey does this document 
purport to be? A. Wade McNeil's. 

Q. Can you explain the document to the court? Can you say what 
the meanings are of the figures filled inonit? A. Yes, sir. 
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Mr. Erickson: May we have a date on it first, so I will know what 


we are talking ahout? 
462 Examiner: Is that document dated? 

Witness: Yes, it is, 2/23/44. 

Q. Who dated the document, Mr. Waters? A. Well, I rather 
think it was Mr. McNeil. It is right under his signature. I suppose he 
must have dated it. 

Q. To get back to the commensurate figures on the document, can 
you tell the court from that document how much commensurate property 
Mr. McNeil had in 1944? A. Yes, sir. | 

Mr. Erickson: To which we object on the grounds that the witness 
can testify what the record shows; he can't testify as to = com- 
mensurate property he had. | 

Witness: That is what I was testifying. 710 AUM's. 

Q. And on how many acres are those 710 AUM's ae to this 
document? <A. 1362 acres. | 

Q. And can you tell from this document whether nose 1362 acres 
are divided into various types of commensurate land? A. Yes, sir. 

Q. What types? A. Feed crops and winter pasture. 

Q. And can you give the particular commensurate rating for each 
of those types of land and the acreages? A. Yes, sir. 

Q. What are they? A. Well, sir, there is crested wheat that is 
considered as dry land hay is considered, 130 acres, 195 AUM's. 
Alfalfa, 120 acres, 270 AUM's. Bluejoint, 75 acres, 187 AUM's. 

Then there is some winter pasture of 937 acres, 58 AUM's. This other 
figure should total up 325. I don't know whether it does or not but it 
evidently must. That makes 652 acres of commensurate property, of 

463 crop land rather; 937 acres of winter pasture making a total of 
1262 acres or 710 AUM's. 


Q. Where would the information contained in this record come 
from? A. From Wade McNeil. 
Q. Do you recall whether you did ask Mr. McNeil for this informa- 


tion? A. Every one was asked for that information. 
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Q. Can you break this 710 AUM's down into actual commensurate 
rating in animal units? A. Divide it by 8. 

Q. Excuse me. Will you strike the question please? Can you 
break that into actual animal units of winter carrying capacity? A. We 
already have that down there, 58. 

Q. No, thatis AUM's. A. Divide 58 by 8. 

Q. Can you tell me, Mr. Waters, what the figure 177 would 
indicate on that sheet? Do you recall whether or not that would be the 
carrying capacity of that land on a four months base period? A. Oh, 
yes, that would be animal units, 177. 

Q. Mr. Waters, at that time was it the practice in your district 
to divide the total carrying capacity of the base property by four in order 
to determine how many animal units could be run on that base for a four 


months period? A. Yes, sir. 
Q. And if you made such a division of the figures on this sheet, 
you would arrive at the total of 177 animals for the winter period, would 


you not? A. Yes, sir. 
Q. Mr. Waters, this sheet also has the figure 245. Do you have 
any idea where that total came from? A. Iam sure that is my writing. 
464 Oh, yes, I know where it came from. There has been another 70 
acres added up here in the later years. That is my writing there, 
“alfalfa, 70 acres." There was an additional 70 acres put in alfalfa some 
later years, so this figure would be changed down here from 177 to 245. 

Q. That is an entry you made since 1944? A. That is right. It 
is some entry made since 1944 and this is my writing and these are my 
figures down here. That would apply to everyone else. If they built up 
their commensurate property later on it would be added on here. 

Q. In other words, Mr. Waters, in 1944 according to this record, 
you showed that Mr. McNeil was commensurate for 177 animals, is that 
correct? A. At that time. 

Q. Mr. Waters, does this also show what his priority was at that 
time? A. Yes, Sir. 

Q. And is that again a figure that was furnished you by Mr. McNeil? 


A. Yes, sir. 
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Q. And what was that figure? A. Ninety five. 

Mr. Hurly: At this time, your Honor, we would like to offer in 
evidence proposed Interveners' exhibit J and we request leave to with- 
draw it and file a copy since that is an official record of this court. 

Examiner: Any objections? | 

Mr. Caplan: None. 

Mr. Erickson: No. 

Examiner: The document is received in evidence as Intervener's 
Exhibit "J", and let the record show that the document has been with- 
drawn by the interveners and a copy will be submitted in lieu of the 
original. | 
(Interveners' Exhibit J, Preference 


Summary, was thereupon received in 
evidence.) 


465 Mr. Erickson: Do I understand that is to be a photo copy? 
Mr. Hurly: Maybe we can get it reproduced. , 
Mr. Erickson: If it is not going to be a photo copy I would have to 
object to it being withdrawn because of the figures written in by pencil 
and otherwise. 


Examiner: The interveners may submit a photostatic copy in lieu 


of the original. 
FURTHER REDIRECT EXAMINATION 

BY MR. ERICKSON: 

Q. Mr. Waters, when you said the figure 95 showing the priority 
was given to you by Mr. McNeil, is that the situation or is that the result 
of computations by the board on the basis of the figures that he gave you 
on the amount of alfalfa and crested wheat grass and the rest? A. It 
wouldn't be by his commensurate because he is commensurate away 
more than 95, so it must be his figures. 

Q. Do you recall as a matter of fact that Mr. McNeil | objected to 
that 95 and that as a result in 1944 you did make the other computation that 
resulted in the 172 or whatever it was? A. I can't remember that but 
no doubt he did. 

Q. Can you say positively that 95 figure, that number of head of 
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cattle or horses, was a figure given by him to you? A. I would say 


he put that figure on there. Iam sure I didn't. 

Q. Can you say whether or not that 95 figure might have been the 
amount of the priority that was recognized from your older record prior 
to the time this preference survey was made? A. I rather think that is 
right. 

Q. So that you would not now say that that 95 is a figure that Mr. 
McNeil, at the time that instrument was made, indicated it was his 
priority or what he was entitled to? A. No, I would say that was his 
priority at the time in 1944 there. It must have been or he wouldn't 
have put it on there. 

Q. Do you think that is his handwriting? A. Idon't know. It 
isn’t mine. 

Q. Do you know whether in 1944, after the date here shown, R. E. 
Morgan and Paul Crouter went to the tax records of Phillips County to 
check to determine the proper priority for Mr. McNeil? A. I wasn't 
along with them but I understood they checked the tax records on practi- 
cally all those ranchers involved in this dispute. 

Mr. Erickson: That is all. 

Witness: May I make one statement? They are talking about a 
bonus here. I don't like to have that reflected on our Grazing Associa- 
tion. 1 will explain that if you will allow me to. 

x *x * 

MR. JAMES L. (SCOTTY) MAIN 
called as a witness by the appellant, after being duly sworn, testified as 
follows: 
DIRECT EXAMINATION 
BY MR. ERICKSON: 

Q. You are familiarly known as Scotty Main? A. Correct. 

Q. And you are the present Secretary of the South Phillips District 
Cooperative Grazing Association, are you not? <A. Yes, sir. 

467 Q. And you succeeded Mr. Waters in that position? A. I did. 

Q. And you are in active charge of the books and records of the 
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association, are you not? A, Iam. 


Q. And you have heard the testimony of Mr. Waters as to the 


method by which the Bureau and the Association have cooperated over the 
years? A. I did. 

Q. Now, since you took over on January 1, 1948, will you tell us 
very briefly what the general method of cooperation was until the time 
this area was taken from the jurisdiction of the Association? A. We 
had representatives of thw B.L.M. and the Soil Conservation Service 
which is now the Forest Service, and the Board of Directors met in 
session to discuss the applications that had been received and to pass 
upon these applications. They were passed upon cooperatively anda 
decision made satisfactory to all three organizations. 

Q. Now in 1948 Wade McNeil was approved for 173 head first 
class rights and 110 head class 2 rights. Do you recall that particular 
allocation of rights? A. I recall it. 

@. And when was that allocation approved? A. I can not 
answer that question with a straight yes or no. MaylI be permitted to 
explain? | 

Examiner: Yes. 

A. Ido not wish to expound so will make this as brief as possible. 
When I took office January 1, 1948, there was a tremendous amount of 
allocations to these two districts. I am not only Secretary of the South 
Phillips but I am Secretary of the North Phillips Cooperative State 
Grazing District. There are over 400 applicants. The job was new 

468 and involves a great deal of work and a great deal of knowledge. 
The month and a half I spent with Mr. Waters, I talked with him, made 
inquiries in order to familiarize myself with the operation of the State 
Grazing District; besides reading their rules and regulations. After 
the applications had been received and the board had passed on the 
number of stock each operator was permitted to run, my records con- 
sisted of this sheet as it has been referred to. It has notitle. We 
call it a preference sheet. No board of directors, B.L.M. man or 
S.C.S. man sat at my shoulder when I figured these things out. I was 
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alone, had no stenographer, and made the notices of allocation with 
pencil. These class 2 rights I had discussed with Mr. Waters and 


received this explanation. There had been class 2 rights established or 
set up, or listed somehow in 1947. When I made the notice of allocation 
I referred to those records. There were probably ten to twelve notices 
of allocation which I sent out in the South Phillips Cooperative State 
Grazing District class 1 and class 2. The law states that class 2 
preference can be given up to the extent of the total of a man's com- 
mensurate property. At the time Mr. McNeil's was discussed, he had 
a class 1 of 172 and the preference showed 245, commensurate property. 
Taking the 172 from 245 would leave.73 head. I don't know but I assume 
that is where Mr. Waters got his class 2. I don't profess never to have 
made any mistakes. I have made a lot in the past and will probably 
make a lot more in the future. I probably erred in showing that 110. 
There is a lot of contention over this. I would like to bring this part out. 
Subsequent to that date, after the ruling of the Grass Commission in the 
hearing of which the Grass Commission ruled that no class 2 rights had 
been properly set up in Phillips County and should all be reclassified as 
temporary over class 1, sometime in June 1948 I sent each of those 
operators a revised notice of allocation. 
469 Q. May I interrupt to suggest that date is probably July 27? 

A. Iguessed June. It could have been July. 

Q. Before you go further, does that look like it? A. Yes, July 
27, 1948. They may not have all been the same date. 

Q. Let's go back just a moment before we go on with this story, 
Mr. Main. When the preference for 110 head was shown for Mr. 
McNeil, or whatever second class preference was shown for any one 
else in early 1948, I believe it was probably February or March when 
those notices were sent out, the first ones, would you think that would 
be about right? A. I think March 1948. 

Q. Now can you say before you sent out the notices in March 1948, 
whether the individual cases were discussed in any way with represent- 
atives of the Bureau of Land Management? A. No, they weren't. 
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Q. So that the class 2 preferences set up in 1948 were entirely 
and solely your responsibility? A. Yes. I followed the notices of 
allocation which had been sent out in 1947 and I am certain there was 
ten or twelve and to all of these operators we later sent a revised notice 
of allocation. 

Q. Who revised the allocation? A. I did by following the Grass 
Commission's ruling that none had been properly set up. | 

Q. No, I mean those ones of March 1948. What I want to know, 
in 1947 McNeil had 73 head class 2 and his notice of March 1948, he 
had 110 head. Who raised it from 73 to 110? A. I guess I did, be- 
cause as I said before, no one sat at my shoulder, neither B.L.M, 
representative or S.C.S. or board member. . 

Q. Haven't you told me though, in discussing this matter in the 
last couple of days, that all those class 2 rights of 1948 were actually 
approved by Bureau of Land Management representative? A. No, I 
can't recall they were ever approved by the Bureau representative. 

470 Q. Were those ever presented to the board? A. You mean the 
class 2? 

Q. Yes. <A. No. AsT recall it we just started making notices 

of allocations. 


Q. After the notices of allocations were made, did you ever 


present the individual allocations, not only of Mr. McNeil, but the rest 
that year to the board? A. Well, the board was aware a number of 
notices of allocations had been mailed showing class 1 and class 2. The 
board was also aware of the decision of the Grass Commission. It was 
just followed out. ; 

Q. Mr. Main, let me ask the questions. We will come to the 
question of what the Grass Commission did later. What I am asking you 
about is what happened in March 1948. Did the Bureau of Land Manage- 
ment get copies of these allocation notices? A. No, they did not. 

Q. Did they get any notice at all in March or April or May 1948, 
of the notices that you sent out to all of the users or any of the users? 
A. No, they did not. 
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Q. So you are saying to me now that the Bureau of Land Manage- 
ment had no record of the grazing privileges that were distributed by the 
district in the March distribution of 1948? A. Yes, they hada record 


of the grazing privileges which were distributed. 

Q. And what form did that record take? A. They were present 
at the allocation meetings. 

Q. So that the board did consider the allocation of rights in 1948? 


A. I have no recollection of them being called allocation of rights; the 
allocation of grazing lands. 

471 Q. The allocation ofgrazing privileges, is that true? A. The 
allocation of grazing privileges. 

Q. And were the representatives of the Bureau of Land Manage- 
ment present at all of those meetings? A. Yes. 

Q. And at those meetings when the discussion of the allocation of 
grazing privileges was up, was anything said in any individual case 
about what portion of the grazing privileges was class 1 and what portion 
was class 2 and what portion temporary? A. I can't recall at this 
time. 

Q. Now turning to the year 1952, did Mr. McNeil have exclusive 
possession for the grazing year of 1952 of the area now designated as 
pastures "A", "B", "C", and "D" in the McNeil allotment? That 
would be after the district court decision, Mr. Main. A. MayI 
examine the map? 

Q. Yes, certainly. A. As far as I can recall he did under the 
court order. 

Q. And do you recall that the order was dated on the 18th day of 
June 1951 or thereabouts? A. I cannot recall the exact date. 

Q. If I say that the date is the 18th day of June 1951, did you 
take any action to have any cattle that might be in the McNeil allotment 
removed, other than Mr. McNeil's? I will hand you a letter dated 
August 22, 1951. A. Yes, I wrote this letter. 

Q. And is the purport of that letter, which is addressed to Mr. 
B. E. Barrett, that he remove his cattle from the McNeil allotment? 
A. It is. 
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Q. And the jurisdiction of the area in the grazing district ended 
at the end of 1952, is that correct? A. That is correct. 

472 Q. I believe you started to testify that sometime in 1948 the Grass 
Conservation Board ruled that class 2 rights had not properly been set 
up by the grazing district, is that true? A. That is correct. 

Q. And from that date on, has this board ever recognized any 
class 2 rights? A. Yes. 

Q. Which ones? A. I would say there were approximately 20. 

Q. I mean inthis particular area? A. Two. 

Q. Whichtwo? A. Mr. Town and Novak. 

Q. Was the action in setting up the class 2 of Mr. Town prior to 


the time the Bureau of Land Management took over? A. Yes. 

Q. I think the record shows that. Have any other class 2 rights 
been established in this area? A. Yes. 

Q. Whose? A. Stanley Novak. 

Q. Yes, Novak and Towns were the only ones? A. In the area 


covered by this exhibit 2. 

Q. Do you know why class 2 rights have not been set up for Mr. 
Wilson, Mr. Barrett, Mr. McNeil and Mr. Carberry, the people that 
were in there several years before the Town Brothers? A. The board 
in cooperation with the Government agencies had contemplated setting 

: up class 2 rights for some time but they have not been done at this time 
pending accurate information. 
473 Q. And you had more accurate information on Town Brothers' 
base for example than you did on Mr. Barrett's? A. I wouldn't say so. 

Q. Is there any other reason why class 2 rights were established 
for Town Brothers and not for Ted Wilson, for example? A. I don't 
know of any. 

Q. As a matter of fact, since 1948, when you took over, Mr. 
Wilson has had about the same base property, has he not? A. Yes, I 
would say that he does. 

Q. And would that likewise be true of Mr. Barrett? A. Yes, I 
would say so. 


276 


Q. And would that also be true of Mr. McNeil? A. Yes, I 
would say so. 

Q. Can you say whether or not class 2 rights were set up for 
Towns by reason of the suggestion of the Bureau of Land Management, 
or not? 

Mr. Caplan: Which is objected to as suggestive and leading. 

Examiner: It is leading but I am going to overrule the objection 
and permit the witness to answer the question. A. Well, both Mr. 
Town and Mr. Novak, and the other operators within the district, but 
not in an area covered by Exhibit 2, have requested that the board con- 
sider the establishment of class 2 rights for their particular units. 

Q. And was it because of the application of Town Brothers would 
you say then? A. I would not say because of it but I would say that 
both Towns and Mr. Novak had also requested preference rights of 
some kind be established for their ranches. 

Q. Do you know whether or not Mr. McNeil and Mr. Barrett and 


Mr. Wilson have not also frequently requested that class 2 rights be 
established for them? A. Yes, we have discussed the fact that their 
474 ranches were all to be set up for class 2. 


Q. And would those requests have originated prior to the time 
Town Brothers made any request? A. Those requests have been 
common ever since I have taken office. 

Q. Have you prepared at my request, or brought with you at my 
request, figures showing the amounts that have been paid for permits 
or for grazing privileges in this area by the Phillips Development 
Company? A. Ihave. 

Examiner: The hearing will be in recess for 10 minutes. 

(A short recess was thereupon taken.) 

Examiner: The hearing will be in order. 

Q. You testified, Mr. Main that you did take from your records 
a statement showing the payments made by Wade McNeil, Town Broth- 
ers, Phillips, Carberry, Wilson, from the time of the first payment in 
1938 through 1952, is that correct? A. It is. 
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Q. And have you prepared such a statement? A. Yes, I have. 

Q. And you have it with you? A. Ihave. . 

Q. And the figures that appear on that were taken om your 
records? <A. That is correct. 

Q. Mr. Main, we have an exhibit already in which indicates that 
Mr. McNeil, or some one on his behalf, paid the 1938-39. Do you know 
why those payments don't happen to show on your list? A. Yes. I did 
not know how far back you wished the information and in the office of 
the Association there are two fee books. , 

475 Q. So that this is correct as far back as it goes? A. Yes, there 
was another book but I made no effort to go back and get it. 

Q. So, if there are any payments for Carberry before that time, 
they would be in another book? A. Yes. 

Q. Can you say whether any payments were made By Town Broth- 
ers before 1940? A. Not without access to the records. 

Q. I wonder if you would, during the afternoon or at your conven- 
ience, check to see whether Town Brothers made any payments during 
the years 1938 and 1939 and have that information available for us to- 
morrow? A. I will if possible. 

Mr. Erickson: May I offer Exhibit "T"? 

Examiner: Any objection? 


Mr. Harrison: The only objection I have, I feel the previous years 


information should be put in one exhibit. If you put part of ‘it in the 
record I think the exhibit will be misleading. I think the Secretary 
should take that back and get it complete. | 

Mr. Erickson: That is agreeable with me. 

Examiner: This document is received in evidence as 5 Appeliast’s 
Exhibit T. Have you got a copy of this? 

Witness: Yes. 

Examiner: Will you take your copy this afternoon and go over 
your records and get this complete for us? 

Witness: I will do the best I possibly can. 


(Appellant's Exhibit "T" record of fee 
payments, was thereupon received in 
evidence.) 
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Q. Your Exhibit "T" does not reflect any payments made by 
Steve Holman either, does it? A. No, it does not. 
476 Mr. Erickson: I wonder, in order to make the exhibit complete, 
if we might not ask the witness to get the payments for Steve Holman 


too, since he was the successor of Phillips ? 

Examiner: I would suggest counsel get together during the next 
recess and advise the witness as to what they would like. 

Q. Does the payment shown on Exhibit "T" for 1947 of $144.10 
under the Phillips column, indicate the amount credited to Phillips? 

A. That is correct. 

Q. I asked you to bring with you your file showing the permits 
issued to Towns and Town Brothers insofar as your record reveals. 
Have you done that? A. Ihave. 

Q. Will you produce those? A. There are two files. I have 
segregated those from 1948 during my time and on. The second file 
is prior to my time of office. These are the files of Town Brothers. 

Q. Will you look at that file and tell us what the earliest permit 
is that appears there as far as date is concerned? A. 1947. 

Q. And do you find any for any earlier date than that? A. Not 
in this file. 

Q. Do you know whether there exists in the records of the 
association any permit preceeding 1947 in date? A. It is very pos- 
sible that there could be. A large number of these old records are 
not available. There is not enough space in the available files we have. 
I packed in cardboard boxes and they are in a vault in the bottom floor 
of the court house. In other words we needed the file room and many 
of these older records are stored. None of them have been disposed of. 

477 Q. Would you say in doing that you might have in a similar manner 
stored the records of Wade McNeil for the earlier years? A. Itis 
entirely possible. 

Q. So, without looking at that vault, you can't tell whether there 
might have been earlier permits for Town Brothers? A. That is 


correct. 


279 

Q. Have Dick Cruickshank and Lloyd Hardin applied for grazing 
privileges in excess of the amounts that have been allowed to them since 
you have been Secretary of the Board? A. No, I can't recall-that they 
have applied for amounts in excess of that allotted. 

Q. Has Ted Wilson applied for grazing permits in excess of those 
allotted to him? A. Not that I can recall. 

Mr. Erickson: That is all. 


CROSS EXAMINATION 
BY MR. CAPLAN: 

Q. In July 1948, as I understand your testimony, you learned from 
the State Grass Commission that your allocation or recognition of 110 
animal units class 2 for Wade McNeil was improper? A. That one and 
all others. 

Q. They were all considered to be improper by the State Grass 
Commission? A. That is correct. | 

Q. What action did you then take with respect to the permits which 
you had issued for that year, advising these parties, including McNeil, 
that you had recognized such class 2 rights? A. Made a new notice of 
allocation, marked it revised and sent a letter explaining that. 

478 Q. What did you call the rights after that date? A. Temporary, 
in excess of class 1. 

Q. What is the reason for calling them temporary? A. It is the 
only definition that I know of that could be applied. 

Q. I mean do you call them temporary pending further adjudica- 
tion? A. I think Mr. Waters explained part of that, and I would say 
that it could be called temporary pending further adjudication. 

Q. At the time you issued this first permit to Mr. McNeil in 1948 
in March, the permit including the 110, I believe you testified that the 
Bureau of Land Management nor any of its officials did not approve 
that classification of 110. 

Mr. Erickson: We must object to the question as containing a 


double negative, to begin with, so the witness cannot answer it. 
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Mr. Caplan: It may be grammatically incorrect but I think the 


witness has the sense of the question. 

Examiner: Did you understand the question? 

Witness: Ido. 

Mr. Erickson: I now object to the question as assuming a state 
of facts that does not exist as far as the testimony of the witness is 
concerned. 

Mr. Caplan: I think that was the witness's testimony. We need 
not go back into the record. I will rephrase the question. 

Q. Did the Bureau of Land Management or any official of the 
Bureau of Land Management approve that 110 class 2 allocation for 
Mr. McNeil, which you included in your March 1948 permit? A. I 
would say no, because they had no knowledge of it being sent out with 
that notation. 

479 Q. When you received the notice from the State Grass Commis- 
sion that the class 2 allocation had been improperly set up, did you 
consider that that also applied to the 73 which had previously been 
granted to Mr. McNeil in 1947? A. The board discussed the decision 
of the Grass Commission and that was their decision that it applied to 
all, and I believe the record will show that the decision itself states 
that all class 2 rights were improperly set up. 

Q. Now in discussing the cooperative responsibility between the 
Bureau of Land Management and the State Grazing District after you 
took over, one of the matters which you discussed with Mr. Fallon was 
this matter of class 2 privileges, is that not correct, at various times ? 
A. Yes, they have been discussed at various times. 

Q. Has it not been the position of Mr. Fallon in these discussions 
that the Bureau of Land Management was opposed to recognizing or 
classifying or setting up class 2 privileges until adequate information 
concerning them had been obtained? A. That is correct. 

Q. I do not intend to endeavor to embarrass any one with this 
question, Mr. Main, but with respect to the records of the State district 
at the time you took over and based upon your references to the records 
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prior to the time you took over, would you say that these records are 
complete and adequate in every respect to give you a history of the 
operations of the district prior to the time you took over? 

Mr. Erickson: I am going to object to the question, first as 
being immaterial, and second, no showing as to the extent of the complete- 
ness or incompleteness of the records. 

Examiner: I am going to overrule the objection. You may answer 
the question. A. I will answer it in this manner. They were incomplete. 

480 I would say the responsibility for their incompleteness is divided 
rather equally between the District, the Bureau of Land = SERGE 
and the Soil Conservation Service. 

Examiner: Not attempting to assess responsibility or blame any- 
body, were the records so that you could look through them and see the 
history of each case? 

Witness: No, they weren't. 

Mr. Caplan: That is all. 


CROSS EXAMINATION 
BY MR. HARRISON: 
Q. Mr. Main, you were speaking about the class 2 privileges set 
up for Town Brothers and Mr. Novak. When class 2 privileges are 


granted, what is the procedure there, Mr. Main? How do you work it 


out, say after the application is filed asking for it? A. Generally when 
aclass 2 privilege is concerned, and while it is not mandatory that class 
2 privileges be granted, they have to conform to certain requirements. 
It is not mandatory upon the State District to grant class 2 privileges and 
they can only be granted providing you have adequate information as to 
the commensurate property of the individuals seeking to establish class 
2 and that there is sufficient range available in order to satisfy that 
class 2 demand. All these items have to be considered cooperatively 
before a class 2 privilege can be granted. 

Q. And the Bureau of Land Management, does its representative 
determine whether the range is available? A. Yes, I would say it 
would be determined cooperatively. 
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Q. In the case of Town Brothers for instance, the fact that there 
was range available to grant the class 2 rights must have entered into 
the picture, did it not? A. I would say it did. 

481 Q. Since you have been Secretary of the board, has anybody else 
applied for grazing privileges down in the Town - Shellito allotment, 
except those two people? A. No. There is an open area that approx- 
imately three operators used, Town Brothers, Novak and Shellito. 

Q. Aside from that there is no one else in that pasture? A. 
There is no one else. 

Q. Now this exhibit you prepared, Mr. Main, does it have the cost 
per head per year on it? Did you put thaton? A. I put it on from 1948 
up to 1952. 

Q. When you fix it up will you see that it is on for each year? I 
believe that is all. 

Examiner: Any further questions? 


Mr. Harrison: I have one other matter. 


Q. (By Mr. Harrison) Do you have with you your munutes of the 


South Phillips County Grazing District? A. Ido. 

Q. Do you have the minutes of February 17, 1947 and February 
18, 1947? A. I don't have the minutes for 1947. I only brought those 
from 1948 on. b 

Mr. Harrison: That is all. 


REDIRECT EXAMINATION 
BY MR. ERICKSON: 

Q. Mr. Main, in going through your file here, I find a notice of 
application of grazing privileges dated September 15, 1950 in which the 
notation is made for Town Brothers "Class 1 preference until final 
decision is made, 463 animal units." Can you tell me whether or not 
from looking at that and from your recollection of the matter, whether 
that is the first date on which Town Brothers were recognized for any 
class 1 rights by the District? A. I believe that is the first date, in 

482 1950. 
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Q. I overlooked one matter on my direct, Mr. Examiner. Did 
you bring with you the permits covering Archie Carberry? A. I did. 
Q. From your file, if you will look at that, can you tell me wheth- 
er Mr. Carberry's file shows that he had any non-use permits, or there 
are any non-use permits in that file? A. No, there are none in this 


particular file. There are none in this particular file (witness examines 
two files). : 
Q. Does the Carberry file go back as far as 1938, any of those 


permits? A. No, not in these two files. 
Q. What is the first permit that shows up? A. 1946 
Mr. Erickson: That is all. 


RECROSS EXAMINATION 
BY MR. CAPLAN: 

Q. Mr. Main, do you have the State Grazing District file on Mr. 
McNeil with you? A. Ido. 

Q. Do you have a copy of the 1952 license which you granted to 
Mr. McNeil? If you have, I would like to see it. A. (Paper handed to 
counsel.) 

Q. Is this a complete copy, an exact copy as it was' issued to 
Mr. McNeil for that year? A. It is a pencil copy. 

Q. From what was this copied? A. This was the original. I 
made them out with pencil and put a carbon in for seconds. 

483 Q. Was there any letter or document that accompanied this when 
it was transmitted to Mr. McNeil? A. I don't recall that it was trans- 
mitted. It was in litigation and the matter wasn't finally settled until I 
believe September 1952. 

Q. That is as to this particular permit? A. Yes. 

Q. It shows 172 cattle April 1, 1952 to November 30, 1952, under 
Preference? A. That is correct. 

Q. And then shows under Temporary permit 107 cattle, April 1, 
1952 to November 30, 1952 and also under temporary permit, 3 horses 
from April 1, 1952 to November 30, 1952? A. That is correct. 

Mr. Caplan: That is all. 
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Q. (By Mr. Harrison) The 1952 permit to Mr. McNeil, wasn't it 
granted subject to proceedings then pending with regard to his allotment? 
A. Yes, it was discussed many times. It was not issued at the regular 


period when the others were because of the litigation. 

Q. Because of the case then pending? A. That is right. 

@. As far as Mr. Carberry is concerned, does he have a permit 
from the grazing district every year since you have been secretary ? 
A. He has. 


MR. EARL SHORES 
DIRECT EXAMINATION 
BY MR. HARRISON: 
Q. Your name is Earl Shores? A. It is. 
Q. And you are one of the interveners in this action? A. Yes, 


Q. Mr. Shores, I believe your ranch is delineated on the map, 
exhibit 2, is it not? <A. Yes. 

Q. When did you first come into that section of Montana, Mr. 
Shores? A. In 1911. 

Q. Were youakidthen? A. Yes. 

Q. About how old were you? A. Iwas 7 years old. 

Q. Where have you made your home since? A. At the present 
place. 

Q. So since 1911 up to this time you have lived right there in that 
same place? A. Yes, sir. 

Q. Did your father homestead there? A. He did. 

Q. Do you still have the family homestead? A. Yes. 

Q. I suppose you lived there with your father for some years? 
A. I did. 

546 Q. And at sometime did you and any other person take over the 

family property? A. I and my brother took over in 1926. 

Q. And then did you operate it together thereafter? A. Yes. 
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Q. Until about when? A. Until the present time--no, until a few 
years ago, my brother sold out to me. 

Q. You don't recall at this time exactly the year you bought him 
out? <A. It would be 1947 or 1948. 

Q. Now, what business were you engaged in during these years? 
A. Stock raising business, cattle. 

Q. Did your father raise cattle before you? A. Yes, sir. 

Q. So, for forty years or more you folks have been engaged in the 
cattle raising business in that area? A. That is right. 

Q. Your brother, Claude, did he also stay there at the family home 
until you bought him out? A. Yes, he did. 

Q. And did you follow any other occupation for several years? 
A. During the years 1931 to 1936 I was employed as a Government 
trapper in this area. 

Q. What were your duties as a Government trapper? A. Iwas 
to protect the sheepmen's herds from coyotes. 

Q. What territory did you cover, Mr. Shores? A. Well, most of 
my operations was all over Phillips County. 


Q. With regard to the vicinity of your home where did you operate? 
A. Phillips had quite a lot of sheep and I operated that territory quite 
heavily. 
547 Q. What year did you start as a Government trapper? A. 1931. 
Q. In that year did you trap on the Phillips Development Co. graz- 


ing lands? <A. Yes. 

Q. Will you step over to the map and show the Examiner where you 
trapped? A. I worked all of the whole southern area. It was all good 
coyote country and I had to work the whole area to protect the sheep in 
this area. I camped all over this whole area during the time. I camped 
wherever I was working. 

Q. During that time do you remember the sheep wagons and out- 
fits of the Phillips Development Company? A. Yes. 

Q. Now with regard to pasture "A" up in the north end of the 
McNeil allotment, did you ever see the Phillips Development Co. sheep 
up there? <A. Yes, I have. 
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Q. Where abouts did you see them up there? A. I wouldn't say 
it was right while I was working they were camped in this area "A". 
Q. Were their sheep grazing in that area? A. I don't remember 


exactly. I remember going to the sheep camp but I don't remember 


going to the sheep camp in this area. 

Q. Coming south of there, are you familiar with the Pacheco 
place? A. Yes. 

Q. Where is that? A. It is right here (indicating on map). 

Q. Coming from the Pacheco place south, where did Phillips run 
their sheep? A.They run in this area south of it. 

Q. How about west of where you have pointed? A. Over in this 
area here they run their sheep. 

548 Q. You have designated the easterly portion of "C" and "B", have 
you not? A. Yes. 

Q. How about "D"? A. Yes, they run their sheep there. 

Q. Did you ever see them water down around Indian Lake? 

A. Yes. There was large water holes above the lake back in this coulee 
and they had a camp off about a quarter of a mile to the west of the lake, 
is where they always had their camp. 

Q. And how long a period of time did you continue to trap for the 
Government? A. Until 1936. 

Q. And during the period from 1931 to 1936 was there any marked 
change in their operations or did they continue from year to year approx- 
imately the same? A. I would say there wasn't, only what was fenced 
off. They didn't run on that. 

Q. There was a small pasture fenced off right south of Wade 
McNeil's homestead? A. That is right. 

Q. They didn't pasture in that? A. No, they didn't. 

Q. During the time there was a pasture fence too, south of the 
Pacheco place. Did that hold back sheep? A. It wasn’t a very good 
fence. I don't know whether the sheep went inside or not. 

Q. And with regard to the land that is now in the Shores - Mato- 
vich pasture, you are familiar with that land, are you, Mr. Shores? 

A. Yes, sir. 
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Q. Did they run sheep down in there? A. Yes, they did. 

549 Q. Where did they headquarter down in that area when they were 
ranging? A. Well, they camped wherever the water was the best and 
different times they had different places to camp, according to the water 
and feed. 

Q. Now with regard to your own ranch, Mr. Shores, in the earlier 
years have you done any development work there with water? A. Yes, 
sir, I started the first flood irrigation system down in the south country. 

Q. And about what year did you start that, Mr. Shores? A. 1928. 

Q. And is that still in operation? A. It is. , 

Q. Now with regard to the raising of hay, did you raise hay all 
during these years that you have been on that place? A. Yes, sir. 
During the dry years I had a flood system and flooded my ground and I 
produced lots of hay all during the priority years. 

Q. How about the dry years; did you ever buy any hay? A. I 
never did, not until 1949 and 1950, I bought a little hay in the spring. 

Q. You were able to raise enough hay to take care of your stock 
all the years until 1949-50? A. Yes, I always had a surplus. 

Q. Did you always run a fair band of cattle during those years? 
A. Yes, I did. 

Q. How about when the grazing district was set ne What was 
your situation then with regard to your commensurability, we will say? 
A. Do you mean how much did I have? 

Q. Yes. A. I had 680 commensurability. 

Q. And did you have range for that many head? A. No, I didn't. 

550 Q. What did you have range for, Mr. Shores? A. I had range for 
about 250 or 300 head. 


Q. Now at the time you and your brother were in partnership, 
were you in partnership with both the land and the cattle? A. Yes. 

Q. And when you bought him out, you bought his interest in both 
the land and the cattle? A. Yes. 

Q. Bezyou recall that Vaughn fence that has been testified to in 
this case? A. Yes. 
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Q. Did anything happen to that fence? A. Well, after the Govern- 
ment bought it out, the fence wasn't kept up any. 

Q. Did it disappear? A. I think it did, yes. 

Q. Well, after it disappeared, how about the Phillips Development 
Company Sheep? A. After it disappeared they used that. 

Q. They went back up into that area again? A. Yes, sir. 

Q. Do you have any idea as to approximately when the Vaughn 
fence disappeared? A. Well, I wouldn't remember the date but I know 
it was after the Government bought it. 

Q. Did you purchase some additional pasture or additional lands 
in the pasture? A. Yes, I bought the land from Steve Holman. 

Q. And is that the land marked Shores - Matovich pasture ? 

A. Yes. 

Q. In what year did you buy that, Mr. Shores? A. 1949. 

551 Q. And previous to 1949 was Mr. Holman operating in that area? 
A. Yes, he was. 

Q. What was he doing there? A. He was running cattle. 

@. On the present Shores - Matovich pasture? A. Yes. 

Q. For how many years had he run cattle there? A. I think two 
years. 

Q. Now at the time you were considering purchasing this place, 
did you make any inquiry with regard to it? A. Yes, I did. 

Q. And where did you go? A. Well, to the Bureau of Land 
Management office. 

Q. And what was the purpose of your visit there? <A. To see 
if these rights on this land were good. 

Q. And what did you find out there? A. Well, I found out that 
there was 500 head of rights transferred to the place. 

Q. What kind of rights were they? A. First class rights. 

Q. So on inquiry you ascertained there was 500 head of first 
class rights with the Holman pasture? A. That is right. 

Q. That was prior to the time you purchased it, was it, Mr. 
Shores? A. Yes, sir. 
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Q. Did you then purchase the lands? A. I did. 
Q. What did you pay for them? A. Fifty thousand dollars. 

552 Q. And then the rights that Mr. Holman had, were they transferred 
to you? A. They were. They were transferred to my two ranches after 
I bought them. 

Q. And at the time you bought it, was the pasture fenced as it is 
today? A. It was. 

Q. The exterior boundaries of the entire pasture were fenced? 
A. Yes. Fenced by Holman. 

Q. Did you then put cattle in that pasture? A. I did. 

Q. And have you continued to run them in there ever since? 
A. Yes. 

Q. Now after you purchased this pasture, have you made any further 
improvements in it? A. Yes, I diked up the ground and put improvements, 
house, barn, corrals, and everything necessary, water, water troughs. 


Q. And as of the present time do you have some irrigated alfalfa 


land there? A. Yes, sir. 

Q. Approximately how many acres do you have? A. Well, 350 
or 400 acres. 

Q. I didn't understand you. A. About 200 acres of flood irrigated. 

Q. In addition to that do you have any other alfalfa land? <A. Yes, 
about 200 acres of dry land. 

Q. So at this time you have approximately 400 acres of hay land 
that produces alfalfa? A. Yes. 

Q. Are there any other lands there that produce any other type of 
forage? A. There are some small bottoms that produce wild hay. 

. Do you cut that from time totime? A. Yes. 

. Have you drilled a well on that property? A. Yes. 

. What type of well is that? A. Artesian well. 

. Since purchasing the property how much further has been ex- 
pended in the development, in the improvements;you have placed-on ‘it? 
A. Well, about $30,000 I would say. 

Q. So you figure that at this time the cost of the land and your 
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improvements is about $80,000? A. Yes, sir. 
* * * 


CROSS EXAMINATION 


BY MR. ERICKSON: 
* 


563 Q. There is in the record an exhibit which is exhibit 6, which 
shows the approval of the transfer of the Holman lands to you. The first 
instrument bears date of April 12, 1949. That is the application for the 
transfer of grazing privileges. Do you recall that as about the date on 
which you purchased the property that you acquired from Holman? 


564 A. Yes. 
Q. Did you get any other deeded land than the deeded land shown 


in the Shores - Matovich pastures, in that transaction? A. No, sir. 
Q. Did you get any part of the Holman ranch at Dodson? A. No, 


Q. Did you get any part of the Black ranch? A. No, I didn't. 

Q. Did you get any part of the Phillips Development Company 
ranch; I mean the home ranch? A. No, I didn't. 

Q. So you are sure all the land you bought from Holman is 
enclosed within the Shores - Matovich allotment, is that correct? 

A. Yes, sir. 

Q. At the time you bought that was any of that land being used to 
produce hay? A. I guess Holman had the Stout place fenced up and was 
using it. 

Q. Do you know for a fact Holman cut hay on the Stout place? 

A. I don’t know what he was using it for. 

Q. You have been familiar with Fourchette Creek for many years 
in that area, have you not? A. Yes, I have. 

Q. When, prior to 1949, do you recall having seen hay cut on 
Fourchette Creek? A. There was hay cut on the Stout place. 

Q. When? A. Years ago there was in the priority years. 
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Q. Was it during the priority years? A. Yes. | 
565 Q. Who lived there on the Stout place then or cut that hay? 

A. Stout lived there. 

Q. Do you recall when he left there? A. No, Idon't. Whenever 
he passed away the place was sold. : 

Q. Can you give an idea of about the time? Would it have been 
about 1930? A. I wouldn't know the date. 

Q. After Stout died was there any hay cut on Fourchette Creek on 
any of that deeded land until you started cutting hay there? A. I 
wouldn't know whether there was hay cut there or not. I wasn't there 


when the hay was cut. 
Q. It was my understanding Steve Holman wintered a few heifers 


or cows there one winter before you bought the place. Am I correct in 
that? A. Yes. 
. How many head? A. I don't know how many head. 
. Do you know where he got his hay for them? A. No, I don't. 
. That he fed them any hay? A. No, I don't. ; 

Q. When you bought the Holman deeded land, how many cattle 
were you running on your own allotment? A. I would have to look at 
the records for the number. 

Q. What was your priority right as recognized in 1944? A. I 
wouldn't know. It would be on the records. 

Q. If the record shows it to be 192 head for 1944, would that 
sound about right? A. That is first class right? 

Q. Yes. A. I would say so. 

566 Q. Do you know how many cattle you were running in 1944? 
A. I don't remember the particular years. 

Q. How many cattle were you running on your own place in 1948? 
A. I don't know. I would have to see what my permit called for. What 
my permit called for was the number I had. I haven't got a record of it. 

Q. For the years starting in 1948 and going back, it is a fact, is 
it not, Mr. Shores, that you were running on your then allotment about 
300 head on the average? A. I wouldn't say I run 300 head, no. 


292 
Q. How many would you say? A. How far back? 
Q. Say from the period 1944 through 1948. A. During some of 
them years we had another ranch that we were running cattle on. 
Q. Where was that ranch? A. That was on First Creek. 
Q. It would be outside of this general area? A. Yes. 


Q. Was that in the South Phillips Grazing District? A. Yes, sir. 
* * * * 


572 Q. You had some conversation you said with somebody in the 
Bureau of Land Management before you bought the Holman property. 
With whom was that conversation held? A. With R. E. Morgan. 

Q. Is he the man who told you that you could go ahead and get 
this land from Holman and make the deeded land base? A. I would 
like to change that. It was the Morgan that was up in this grazing dis- 
trict. 

Q. Frank Morgan? A. Yes. 

Q. Is he the man who told you if you bought that land from Holman, 
you could make that deeded land base property? A. He was. 

573 Q. When you bought that land you received an assignment and the 


grazing privileges were assigned to your home ranch and also to this 
deeded land in the Shores - Matovich spread. Do you recall that that 
was the situation? Here is your home ranch down here and that is the 


Shores - Matovich. I am now designating page 2 of exhibit 6. 

Mr. Harrison: We submit the exhibit speaks for itself. 

Q. I want to ask him if he understood that the grazing privileges 
were being attached at the time you bought the property, to your home 
place and to the Shores -- to the deeded land on the Shores - Matovich 
allotment? A. Yes, sir. 

Q. And did Mr. Morgan tell you that that could be done? I mean 
did you have any discussion about that with Mr. Morgan? A. I don't 
understand the question. 

Q. Did Mr. Morgan tell you that you could buy this so-called 
property from Mr. Holman and then have the grazing privileges in the 
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Shores - Matovich allotment attached to the Prouty place and your home 
ranch as the base? A. That is the way I understood it, yes. 
Mr. Erickson: That is all. 


REDIRECT EXAMINATION 
BY MR. HARRISON: : 

Q. Mr. Shores, with regard to the papers having to do with the 
transfer of the ranch from Holman to you, so far as the range rights 
were concerned, who prepared those papers? A. The Bureau of Land 
Management office. : 

Q. The papers you executed were prepared for you in the transfer 
by the Bureau of Land Management? A. Yes, they were. 


Q. And you executed the papers they furnished you? A. Yes. 
* * * * 


MR. STEVE HOLMAN 
called as a witness on behalf of the Interveners, after being first duly 
sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. HARRISON: 

Q. Your name is Steve Holman? A. Yes, sir. 

Q. Where do you live, Mr. Holman? A. I live four miles east 
of Dodson. 

Q. And what is your occupation, Mr. Holman? A. Rancher. 

Q. For how long have you been engaged in that business? 
A. Well, I was down here in 1913 and have been engaged a little better 
than forty years. 

Q. And your operation at Dodson, is it a substantial operation? 
A. Yes, sir. 


Q. How many head of cattle do you run at the present time? 
A. We run about 800 head. 


Q. And are you engaged in the raising of registered stock? 
A. Yes, sir. 
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Q. Do you deal in the raising and sale of registered Hereford 
bulls? <A. Yes, sir. 

Q. Is that not a major part of your occupation? A. Yes, Ido 
quite a lot of ranch work, quite a lot of farming. 

Q. And in prior years, I don't recall your doing it at the present 
time, but in prior years have you held bull sales of bulls raised by you 
at the ranch? A. Yes, I have held bull sales there at different times. 

Q. And at the present time do people come to your place and buy 
bulls? A. Yes, I sell them all over the State. 

577 Q. Do you recall when you first became acquainted with the 


Phillips Development Company land in southern Phillips County? 
A. Well, it was in 1946 when I bought the Prouty place. 

Q. From whom did you buy the Prouty place? A. From Benny 
Phillips. 

Q. At the time you were considering the purchase of that place, 
did you take up the matter of the range rights? A. Yes, sir. 


Q. And with whom did you take that matter up? A. I took it up 
through the office here with Frank Morgan. 
Q. He was the Bureau of Land Management employee? A. Yes, 


Q. And did you likewise have the matter up with the South Phillips 
Cooperative Grazing District? A. Yes, sir. 

Q. At or prior to the time that you made the purchase, were you 
advised as to the rights, the situation with regard to the grazing rights 
on that land? A. Yes, sir, I was advised it was connected with my 
home ranch there. 

Q. If connected with your home ranch, how would it be handled? 
A. I don't know. I couldn't go into the details of that. I am not familiar 
with it. We could handle it by taking hay back and forth if we were 
short. 

Q. I mean with regard to the rights. What kind of rights were to 
go with the place? A. With the Prouty ranch? 

Q. Yes. A. When I bought the Prouty place, Phillips turned over 
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five hundred cow units to me and when I transferred the place to Earl 


Shores, I transferred 500 rights from the Black ranch to it. 
578 Q. So when you bought the property, there were to be five hundred 
head. Were those first class rights? A. Yes, sir. 

Q. That were to be transferred from B. M. Phillips, is that right? 
A. Yes, sir. 

Q. And was he the then owner of the Prouty ranch? A. Yes, sir. 

Q. And they were to be transferred as I understood it, to your 
Dodson property? A. Yes, transferred to the Dodson property and I 
transferred to Earl Shores. 

Q. When you sold it to Shores? A. Yes, when I sold it. 

Q. After you purchased this property, did you do any work in 
connection with it? A. I did a lot of work 

Q. How about fencing? A. Well, we put in approximately 21 or 
22 miles of new fence. The posts were all put in. It was all lawful 
fence, four wires and guy wires. I think my figures show it cost me 
a little over $7,000 to fence it. 

Q. When was the fencing done? A. I started to fence, got a 
permit through the local board, and then Frank Morgan wouldn't accept 
it. He held me up. That was in 1946. He held me up until 1947. He 
wouldn't let me go through with it until he said it went through the proper 
channels. He said there might be a question. In fact I kind of blew my 
top with Frank up in the office when he wouldn't let me go through in 
1946. He held me up until 1947. 

Q. And you did complete the fence in 1947? A. Yes. 

579 Q. And when that fence was completed, did it entirely enclose the 
Prouty ranch? A. Yes. 

Q. Did you make certain adjustments of lines to meet the topography 
of the country in fencing? A. Yes, sir. 

Q. And in a general way, what were those? A. We met in here 
before the local board and made those adjustments. We made them 
through the local board and through Wade McNeil and Barrett, and all 
the boys adjoining there that wanted to have anything to say, they could 
say. 
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Q. So all the boys that adjoined the Prouty ranch were there? 
A. Yes, they could be there and have their say. 
Q. And as a result of these conferences of whatever type they 


were, the range line was finally agreed on and the fence erected? 


A. Yes. 

Q. Now at the time you purchased that land, were you familiar 
with one tract of land known as the Stout place? A. Yes, sir. I 
wasn't very well familiar with it when I first bought it, but later I 
became familiar with it. That is after I looked the thing over. 

@. Who was on the Stout place at that time that you purchased it? 
A. Well, I think Brim Barrett had it leased. 

Q. So did you get the full possession of the property at the time ? 
A. Yes, it was all right with Brim. 

Q. Did they continue to run cattle there on the Stout place until 
their lease expired? A. Yes, sir. 

Q. After you purchased this place, did you subsequently decide 
to sell it? A. Well, before I went in there these boys around the place 

580 all had a chance to buy it, Mr. Barrett, Town, Wade McNeil and 
even Ted Wilson. I forgot about asking Ted about it. He reminded me 
of it yesterday. He had a chance to buy it and even after I became owner 
of it he still had a chance to buy it. I told them I didn't want to walk into 
any trouble. 

Q. You first heard the land was for sale, is that the idea? A. I 
was sitting in the hotel talking to Mr. Barrett one evening, I believe it 
was on a Saturday evening. So I just invited Brim out with me and he 
went out and stayed all night with me. He said he was thinking about 
buying the Prouty place. We talked about it and Mr. Barrett said "I am 
getting pretty old, I don't know whether I want to buy it or not.” I said 
"Hf you don't, Brim, I might buy it." Just like that. About a week later 
or so Brim dropped me a line and said he was out of the notion of buying 
it. Then a short time after that, before the place was bought, Wade drove 
up to my place one day. He wanted to go into partners with me. I told 
him no, I didn't care about going into partners on the place. He wanted 
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to buy a part of it. I told him I wanted to buy it all or didn't want noth- 
ing, but I told him "You go ahead and buy it." He didn't think he could 
handle it. So the other boys around there had the same chance to buy 


it as Wade did. 

Q. So you had talked to the various neighbors before you ever 
purchased it? A. Well, yes, I talked to different ones about it. I 
talked to Brim and I talked to Wade. I don't think I talked to Towns up 
until that time but after I did buy the place I told Bill I would still sell 
him the place. 

Q. Well, after you purchased it then did you eventually sell the 
place? A. Yes, I sold the place, I think it was in 1949. 

Q. Did you sell it to Earl Shores? A. Yes. 

Q. Did you transfer to him the title to the land? A. Yes. 

581 Q. And how about the grazing privileges? A. It was all trans- 
ferred, the same as Phillips had transferred to me, I transferred it to 
Earl Shores. 

Q. You mentioned a while ago in your testimony that you talked 
to Wade about it. Are you referring to Wade McNeil, the appellant in 
this action? A. Yes, sir. 

Q. That is the same person you had that conversation with? 

A. Yes, sir. 

Q. And when it came to the transfer to Earl Shores, who prepared 
the papers with regard to the grazing rights? A. It went through the 
board up there and then Frank Morgan prepared the papers and I be- 
lieve we went through the Billings office then. 

Q. In any event were the papers prepared by the Bureau of Land 
Management? A. Yes, the papers were prepared by the Bureau of 
Land Management. 

Q. So far as you know, you executed what they prepared? A. 
Yes. 

Q. And that completed, so far as you were concerned, your deal- 
ings with the Prouty ranch? A. Yes, sir. 

Q. And Earl Shores became the owner? A. Earl] Shores became 
the owner. 
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Mr. Harrison: You may cross examine. 
Mr. Caplan: I have no questions. 
Examiner: You spoke of 500 rights, what was that five hundred? 
Witness: They call it cow units, I believe. 


CROSS EXAMINATION 
BY MR. ERICKSON: 
Q. Do you know where the Black ranch is, Mr. Holman? 
A. Yes, Ido. 
582 Q. How far is that from the Phillips home ranch, if you know? 
A. I think that's east of the Phillips home ranch. I am not very good on 


distance out there. I would say four or five miles. 


Q. It is within the general vicinity of the Phillips home ranch is 
it? A. I think so. 

Q. The Black ranch wouldn't be in the ranch up in the mountains, 
would it? A. I could be mistaken on this but I believe it is right along 
the road there going out to Phillips" place. 

Q. Do you know where Mr. Benny Phillips lives now? A. Yes. 

Q. If I were to tell you that is the Black ranch, would you think I 
was wrong? A. No, I wouldn't. I could be mistaken in the two places. 
I thought the Black ranch was the one that laid there close to the road. 

Q. If I were to tell you that was the Phillips home ranch that is 
out south of Malta about 22 miles, how far would that be from where 
Benny Phillips now lives? A. You mean the home ranch owned by the 
K.R.M. or was owned? 

Q. The K.R.M., yes. A. I guess that was called the home ranch. 
I was mistaken. I was thinking the Black ranch was on this other place. 

Q. If the K.R.M. was Phillips home ranch that has been referred 
to in this testimony, how much farther southwest is the Black ranch from 
the Phillips home ranch? A. I would say it must be around 25 miles. 

Q. Do you know whether during the priority period any of the 
Phillips sheep wintered at the Black ranch? A. I don't know much 
about the sheep, how they wintered. 
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583 Q. When you purchased from Phillips, did Phillips give you some- 

thing called an assignment of grazing permit? A. Yes, sir. 

Q. And it is a part of Bureau's Exhibit 5 and of course it is just 
a copy but does that look about like what you got from him? A. Well, 
yes, it possibly could be. I couldn't recall those land numbers and all 
that but I had a list made up something similar to that. 

Q. And did that assignment describe the boundaries of the graz- 
ing area you were to be allowed to use? A. Yes, sir. 

Q. Who prepared that instrument? I see the notary is James T. 
Harrison. A. I couldn't say who prepared it. 


Q. And you don't recall whether you and Benny went to an attorney 


and had it prepared? A. Benny had it prepared. 

Q. Why were the boundaries put into that assignment? A. That's 
what he was supposed to have down there, had control of. 

Q. Was this assignment drawn before or after you had talked 
with the board and with Mr. Barrett and Mr. McNeil? A. I would say 
it was drawn even before I had seen Benny on account of I think there 
was another deal ahead of me that was drawn up and Benny hadn't finish- 
ed it. 

Q. You don't recall having a conversation with Mr. McNeil and 
Mr. Phillips about the boundaries about the time this assignment was 
made, or before? A. No. Idon't remember having a conversation 
with them about that. Well, yes, we did have here in the office one day 
and Benny agreed and I agreed to back up aways and let Wade come down 
a little further south, a half a mile I think was the agreement. 

584 Q. And that is the line you thought was put in this agreement, 
that is that backing down half a mile, is that correct? A. I wouldn't 
say as to that. I didn't go into the details of that and wouldn't know. 

Q. Do you know why Mr. McNeil was consulted by Mr. Phillips 
and you or anybody else about where that north line should be? A. The 
only thing I know, Wade wanted to go further south on Phillips and Benny 
asked me if it would be all right, if it was all right with me and I told him 
I was willing for him to go another half mile. 
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Q. Have you looked at exhibit 2 which shows the fence you built 
there from this northeast corner of the Shores - Matovich allotment and 
then in a westerly direction? A. That is the wav we agreed on this 
line. We went on over here to this quarter and went down but there is a 


big hogback in there and to save a lot of fence I dropped off a section of 


ground on that corner I didn't have to drop. 

Q. Isn't it afact, Mr. Holman, to refresh your memory, that the 
description that appears in the assignment makes that run half a mile 
south of this portion? A. It wasn't supposed to. It was supposed to run 
through here like it is. His line was supposed to be up here and we agreed 
to move half a mile south. 

Q. If I were to tell you, Mr. Holman, that this instrument shows 
that your agreement was along this line and actually you built half a mile 
further north on the westerly end of it than your agreement, would you 
remember that? A. There was a mistake. I wouldn't remember going 
down half a mile below the Prouty place. This is the Prouty place and I 
wouldn't have agreed to go below the Prouty place half a mile. 

Q. Do you recall attending a meeting of the board of the South 
Phillips Cooperative Grazing District when there was discussion of the 
location of the north line of your allotment? A. No. 

585 Q. Do you recall meeting with the board of the South Phillips Graz- 
ing District on March 30, 1948,-the date is wrong, it is Feb. 17, 1947, 
when you and Mr. Barrett, Mr. Carberry, Mr. McNeil, Town Brothers 
and Mr. Morgan were present and the topic of the discussion was the 
location of your fence lines? A. Well, I remember about meeting but 
I don't remember the exact dates. 

Q. Do you recall there was such a meeting? A. Yes. 

Q. And do you recall that at that meeting Mr. Morgan read a 
decision of the Grass Conservation Commission saying the commission 
wouldn’t permit you to get rights in the Shores - Matovich spread now? 
A. That I couldn't get rights? 

Q. Yes, do you recall saying the Grass Commission decided you 
couldn't have rights under the Grass Commission Act? A. I don't rem- 
ember about him saying I couldn't have the rights. 
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Q. You do recall that the Grass Commission turned down your 
application for transfer of your rights from Phillips to you, do you not? 
A. There was a question but they got that ironed out. 

Q. But that was done by the Bureau of Land Management, wasn't 
it? A. I think so. 

Q. If I were to say that the minutes of the meeting of the first day, 
and the agreement, the assignment show that the fence line that was 
agreed upon between Mr. Phillips and Mr. McNeil, and the fence line 
that is described in the agreement and also in the minutes of the first 
day actually is over here half a mile further south than this fence ap- 
pears, would you think that I had misread the assignment and misread 
the minutes? A. I wouldn't say as to that, but I know the agreement 

586 I made with Phillips when I bought it. I did not want to go down 
and make a neck on this place. The line ran straight from Carberry's. 

Q. If the agreement, if the record does indicate that the line does 
take a jog by the deeded land south and goes off so as to give you that 
deeded land below Carberry, would that change your views as to what 
the agreement was? A. I don't understand the question. 

Q. The assignment shows that this line doesn't continue on to 
Carberry's, your west line, but it does come over here and jog south. 

I mean it came through straight and then jogged north, to give you that 
deeded land? A. I had the deeded land, I bought it. 

Q. Do you recall that you stayed over for a meeting of the board on 
asecond day? A. That is so long back I don't recall all the details. 

Q. Do you recall the action of the board on one day was changed 
on a subsequent day on your north line? Do you recall that Town Broth- 
ers came in and protested about the south line? A. That is the day we 
met in here and we fixed the boundary lines up so I could get my fences. 

Q. And do you recall that Town Brothers objected to your line 
being as far south as described in the agreement? A. Yes, sir and I 
backed up half a mile on it. 

Q. And when you backed up half a mile on the south, the board 


also let you go half a mile further north, did they not? A. I never 
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agreed to anything only to the north end of the Stout place. I wanted the 
fence to go straight from the north end of the Stout place. I bought the 
Stout place and wanted my line to go straight east just as my line shows 
there on the map. 

587 Mr. Erickson: I believe, Mr. Examiner, the exhibit will speak for 
itself and I can comment on this in a brief. I won't have to pursue that 
further. 

Q. What was your base at Dodson in 1946, your commensurability ? 
A. I think around 1800 head. It might have been more than that but I 
believe I would be safe in saying 1800 head. 

Q. In 1946? A. I think so. 

Q. How many cattle were you then running? A. Iwas running 
around seven hundred, six or seven hundred head. 

Q. At any time during the priority years from your base at Dodson, 
did you run any cattle down in what is now the Shores - Matovich allot- 
ment? A. Yes, sir. 

Q@. When was that? A. I had these cattle in there in the fall of 
1946. 

Q. No, I meant from 1929 to 1934? A. Oh, no. I wasn't acquaint- 
ed with that country at all then. The first time I was ever in that country 
was in 1946 when I bought the Prouty place. 

Q. Were you operating your ranch at Dodson between 1939 and 
19342 A. Yes, sir. 

Q. And how many cattle were you running then? A. I was running 
in the neighborhood of four to five hundred I guess. 

Q. And where abouts were they running? A. They were running 
around the home ranch at that time. When we had that bad drought I 
went and leased a place down at Sego. 

Q. Were you running on deeded land? A. Yes, sir. I was running 
some on a little Government land up here at the home place. 

588 Q. And how much was that Government land? A. Well, it was 


very little Government ground in it, but it was mostly tax deed stuff. 
I bought it later. I was leasing it. 
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Q. So the principal range you had then during the priority period 
was patented land, is that true? A. What time are you talking about? 

Q. From 1929 to 1934? A, Do you mean how many cattle I was 
running ? 

Q. No. Your principal pasture from 1929 through 1934 was deeded 
land, was it not? A. Quite a little deeded, yes. 

Q. Or County? A. Yes, and a little bit of Government land in 
there, and some school sections. 

Q. But the pasture wasn't in the main public domain, is that 
correct? A. No, it wasn't in the main public domain. | 

Q. When did you buy the Wilson place? A. I am not too sure. 

I believe I bought it in '48. I would have to look that up to be sure. 

Q. When you say you had a base of 1800 head, was that the base 
you had before you bought the Wilson place? A. Yes, sir. 

Mr. Caplan: I want to object to this whole line of questioning as 
being immaterial and irrelevant. I, of course, have no objection to 
counsel presenting evidence which he feels is material to the case but 
these last questions to me seem wholly immaterial to the issues of this 
case. The witness is talking about a ranch near Dodson. I don't even 
know where that is except by looking on the map I can find Dodson of 
course. 

589 Mr. Erickson: Of course our basic theory is that the transfer 
from Phillips to Holman was an attempt to sell grazing privileges, and 
it was not a transfer of any base with which grazing privileges could be 
transferred and I want to establish, of course, that Mr. Holman had no 
base to qualify for any transfer. It wasn't based on any priority or any- 
thing else, so it couldn't be the foundation of class 1 rights. That is the 
purpose of this line of inquiry. 

Examiner: Ask your next question and then if you have an objec- 
tion to it, voice it. 

Q. How far is the Prouty ranch from your home ranch at Dodson? 

Mr. Caplan: I will object to the question on the ground it is im- 


material, irrelevant, and incompetent to prove any issues in this case. 
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Examiner: Will you state the purpose of your question? 
Mr. Erickson: One of the theories we have under the Taylor Graz- 
ing Act and the Range Code, you can not transfer from remote base to 
remote bases, that there must be some approach to being in the general 


vicinity. That is the only purpose of the inquiry. 

Examiner: I will overrule the objection. 

Mr. Caplan: To what part of the Act do you refer? 

Mr. Erickson: I think I had better brief that. 

Examiner: Go ahead, answer the question. A. I would say it was 
around 65 miles, in that neighborhood. It could be over five miles. 

Q. Would that be by road? A. I would say by road, yes. 

Q. Now, did you run any stock down on the Shores - Matovich 
spread in 19462 A. In the fall I think I did, in the fall of 1946. 

Q. That was the year before you fenced it. A. I had some there, 
yes. 

590 Q. Do you remember how many head? A. I think it was around 
150 head. 

Q. How long did they graze there? A. We kept them in there 
until fall. I think the following winter, I am not sure whether that was 
that winter or the following winter, we wintered about 300 head. 

Q. Did you cut the hay down there for wintering those cattle? 

A. No. I could have cut hay from those little valleys but I hauled hay 
from the ranch, but I didn’t use it. It was setting there next spring. I 
also had some cake if it had been a tough winter. 

Q. Did you ever put up hay there? A. No, I didn't. But I could 
have put up hay. 

Mr. Erickson: That is all. 


REDIRECT EXAMINATION 
BY MR. HARRISON: 
Q. Mr. Holman, I believe counsel mentioned the Soil Conservation 
Service or the SCS in regard to your dealings. Did you have any dealings 
with the SCS? 
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Mr. Erickson: I don't believe I said that. 
Mr. Harrison: They have no lands in this area. 
Mr. Erickson: No. 
Q. Now, the Stout place, Mr. Holman, will you go to the map and 
identify the Stout place? A. This is the north end of the Stout place, 


right here. There is a big coulee comes down through there. 
Q. The Stout place occupies the northwest corner of the Shores - 
Matovich pasture? A. Yes. There was about 60 acres of alfalfa mead- 


ow in there when I went in there. 

591 Q. When you were discussing the purchase of this ranch with Mr. 
B. M. Phillips, was there any talk about Carberry's? A. Yes, I think 
it was mentioned too. 3 

Q. Did you have any advice as to where Carberry's lines were 
supposed to be? A. I talked the lines over with Mr. Carberry and he 
agreed that the fence go right straight through. I moved down half a 
mile to the corner to where the fence went straight through. 

Q. And can you tell on the map over there where Mr. Carberry's 
range was supposed to be? A. I wouldn't be familiar with Mr. Carberry's 
but I think he lived right up in here some place and I know he had some 
grazing ground up in here and at that time he was running some I think 
over on the east side of the line. 

Q. He was running some then in the McNeil allotment as presently 
marked on the map as pasture "C"? A. That is the way I understood it, 
yes. 

Q. Did you ever buy any hay from Town Brothers? A. No, sir. 
Wait a minute. I could be mistaken, I am not too sure about that. I 
would have to ask the boy about that. He was the one down on the place. 

Q. Have you ever been down on the Town Brothers place? A. I 
have been down there years ago, yes. 

Mr. Harrison: That is all. 


RECROSS EXAMINATION 
BY MR. ERICKSON: 
Q. When you say that you understood that Carberry ran in that 
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lower corner that you indicated there in pasture "C", did you see his 
cattle run there in 19462 A. No, Iwasn't down there very much. The 
592 boy was the one down there and operated the place. 

Q. Do you remember that in 1946 Mr. Carberry's cattle got down 
into the Stout place and down in there inthe summer? A. Mr. McNeil's 
was down there too as far as that goes, both of them. The gates had been 
left open and they got through the gates after I got the fence up. 

Q. Do you recall that fence, the west end of the fence you built 
there on the north side where it joins Carberry's and McNeil's line 
there between pasture "C" and Carberry's, was just sort of a ragged 
pine, willow strung up job? A. No, I never paid any attention to the 


fences. 


FURTHER REDIRECT EXAMINATION 
BY MR. HARRISON: 

Q. One other question, did you say that Mr. Carberry agreed to 
pay for part of that fence or something like that? <A. Yes, sir. 

Q. And how much of that fence was he supposed to agree to pay 
for? A. Well, there was different ones agreed to that. 

Q. How about Mr. McNeil, did he agree to pay for part? A. He 
said when the fence was up they would be willing to pay their part. 

Q. Did he ever pay you? A. I never received it. They might 
have paid Mr. Shores but nobody ever paid me anything. 

Mr. Harrison: I believe that is all. 


FURTHER RECROSS EXAMINATION 
BY MR. ERICKSON: 

Q. When an agreement was made to pay for the line, was it 
agreed between you and whoever it was that the payment was to be made 
if the line was built where the agreement was? A. Well the agreement 
here, when they agreed down here to set the lines, it was down here be- 
fore the board and I believe Mr. McNeil was setting on the board at that 

593 time. 
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Q. But you don't know or don't recall that the line actually is 
different on the map than is indicated in the assignment, exhibit 6? 


A. The only agreement I would ever agree to, and I am familiar with 


the land, is right where it is. 
Q. But you accepted the assignment from Mr. Phillips on terms 
that are different than where the line is now? A. If I did, Mr. Phillips 


slipped one over on me because I didn't think it was that way. 
* * * * 


597 MR. B, E. BARRETT 
called as a witness on behalf of the Interveners, after being first duly 


sworn, testified as follows: 
* * 


601 Mr. Harrison: Counsel have agreed, Mr. Examiner, to stipulate 
that the class 1 rights of B. E. Barrett, T. R. Wilson, and Earl Shores, 
and Wade McNeil have been recognized by the Bureau of Land Manage- 
ment. 

Mr. Erickson: That is satisfactory. 


* * * 


CROSS EXAMINATION 
BY MR. ERICKSON: 

Q. Mr. Barrett, when you had your property down here at the 
Earl Legg place, did you say your cattle ran as far north as pasture 
"C"? A. They did. 

610 Q. And did they do that regularly? A. Every year. 

Q. But at that time your base was the Earl Legg Property, was it 
not? A. That is right. 

Q. And it was not the Stratton place? A. Not the Stratton place. 

Q. You didn't acquire the Stratton place until 1943? A. 1943. 

Q. When you were at the Joe Legg place, did your cattle run over 
on this Town Brothers allotment? <A. They did. 
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Q. And did they run on the Wilson allotment? A. They did. 

Q. And did they run on the Carberry allotment? A. Yes, sir. 

Q. So when you were based on the Earl Legg place, your cattle 
ran generally over this whole area, is that true? A. Yes, just as 
everybody elses did at the same time. 

Q. You don't know where Stratton's cattle ran during the base 
period, do you? A. They ran west as far as Mr. Matovich's and 
Carberry's and also south toward Ted Wilson's. 

Q. Now, until the fences were puilt in 1947, and I have reference 
to the fence that goes--can you see this map, Mr. Barrett? A. Ido. 

Q. And I refer to the northeast corner of sec. 15 and then follow- 
ing the line in a generally southerly direction, did your cattle run on 
Fourchette Creek? A. They did. 

611 Q. How far west on Fourchette did they run? A. Clear to Mr. 


Carberry'‘s. 
Q. I call your attention to the Sandvick area up on Fourchette. 


Did they run that far west? A. Yes. 

Q. And was that a regular range for your cattle? A. Yes. 

Q. From 1943 to 1947 if that was when the fence was built ? 
A. The fence was built further over east. 

Q. There is no fence starting on section 9, this War Department 
land at a point above the Ted Wilson deeded land following in steps to 
the southeast, there is no fence along there, is there, between you and 
Ted Wilson? A. No, there is no fence between me and Ted Wilson. 

Q. And do your cattle now graze at all south of Fourchette Creek 
on the Wilson allotment? A. Some of them. 

Q. There is nothing to prevent them going back and forth? A. 
No. 

Q. And do some of Ted Wilson's come across on yours? A. Yes. 

Q. Calling your attention to the testimony of Mr. Steve Holman and 
the map, did you agree to the construction of the fence along the east 
side of the Shores - Matovich allotment? A. I did. 

Q. And that line seems to be an extension south of the line running 
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along the east line of the south half of pasture ''D"', does it not? 
A. That is right. 

612 Q. Did you know about the Leedy Grazing District? A. I knew 
they had one but I didn't belong to it and I never attended any of their 
meetings. : 

Q. Did you know that Tommy Stratton belonged to it? <A. I did 
not. 

Q. When was it that you had the Stout place? A. We leased the 
Stout place I think in 1936 or 1937. : 

Q. And how long did you have it leased? A. My son-in-law and 
my daughter had it leased. I think we had it leased, I think the contract 
called for ten years. 

Q. And did you have the Stout place fenced? A. It was fenced. 


Q. Did you winter cattle on the Stout place? A. Two different 
winters. 


Q. What years? A. The winter of 1944 I believe, ‘and I have for- 


gotten the other winter. My daughter stayed up there one winter and I 
stayed there I think in 1944. 

Q. You didn't winter any stock there before the winter of 1934 
and 1935, did you? A. No. 


* * 


624 MR. WILLIAM TOWN 
called as a witness on behalf of the Interveners, after being first duly 
sworn, testified as follows: 


DIRECT EXAMINATION 
BY MR. HARRISON: 
Q. Your name is William Town? A. Yes, sir. 
625 Q. And you are one of the Town Brothers who have been referred 
to in this cause? A. Yes, sir. 
Q. Mr. Town, referring back to the base years, 1929 to 1934, were 
you familiar with one Antone Hajny? A. Very familiar. 
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Q. And where was he living at that time, Mr. Town? A. From 
1929 through 1933 or 1934? 

Q. Yes. A. His home was considered over in Petroleum County, 
just across the county line on what they call the Parker Bottom ranch. 
But, however, I will add this. His working unit or headquarters ranch 
was in this county, what is commonly known as the old U L Cattle Co. 
ranch on the Missouri River valley. 

Q. Does that appear on the map there? A. It does. 

Q. And will you point out to the Examiner this operation? 

A. Shall I go back a few years before that or start in 1929? Mr. Hajny 
was an old timer. 

Mr. Erickson: I would like to make an objection. I would like to 
have him ask the questions. 

Witness: I will hold it to the question. Do you see where there is 


water? Iam pointing at Jim Wells Creek. The home ranch was right 


here. 

Examiner: You are indicating a place at the bottom of the map 
surrounded on three sides by the purple or Army land, is that correct? 

Witness: You might say in the central area of what is called the 
U.L. Bend of the Missouri River. 

Q. And was he running cattle in that area, Mr. Town? A. He was. 

626 Q. And how many head of cattle was he running? A. At that time, 

the priority years? 

Q. Yes. A. Iwill feel safe to say I think an average of 500 head 
through the priority years. 

Q. And where did those cattle range from that particular spot? 
A. I think considered as the major portion of the Antone Hajny range 
would be perhaps the east half portion of the area enclosed in the extrem- 
ities of the Shellito - Town Brothers allotment with this fence being the 
northern boundary. 

Q. His cattle operated in the east half of the present Shellito - 
Town Brothers allotment? A. This was his headquarters. He used 
the adjoining range like this. Starting in there, they would come around 
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about like this (indicating on map, exhibit 2.) Also stragglers would 
distribute themselves over a large area besides which was not his 
wishes of course. 

Q. During those years, Mr. Town, where were you residing? 

A. We were residing across the Petroleum County - Phillips County 
line, directly I would say across from the old U.L. Cattle Co. head- 
quarters ranch. 

Q. That would be right across the river from Hajny, where he 
was operating? A. Right across here. 

Q. And after the priority years did he leave that area? A. He 
commenced and made an effort to leave by degrees. He started liquidat- 
ing his cattle I would say perhaps the last year of the priority years, due 
to the fact, mainly to two factors. In the first place his breeding cattle 
became infected with Bangs Disease. He carried out a blood test and 
slaughter plan which the State Sanitary Board offered at that time. Quite 
a portion of his cattle reacted to the blood test so it became necessary 
that he start getting them out as the State saw fit. Also he relocated 

627 himself down in the West Yellowstone Valley west of Billings where 
he took the remanent of his breeding herd, which was not very many. 
Along in 1935 to 1937. He had the last of them out in--I believe by 1937. 

Q. Were the ranchers along the river forced to move back by 

reason of the Fort Peck operation? 


Mr. Erickson: Mr. Examiner, may I object to the question as being 


irrelevant? 


Mr. Harrison: We are just trying to get it set up here, Mr. Examin- 


Examiner: Overruled. 

Q. Did the Fort Peck operation have anything to do with the ranch- 
ers along the River? A. Yes, it did to a great extent. 

Q. The Government purchased the river bottoms did they not, that 
would be flooded by the Fort Peck dam? A. That is right. 

Q. What year did you first come into the area now known as the 
Town Brothers - Shellito pasture? A. I would say that would be 1939, 
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as far as the range area is concerned. 

Q. Well as far as obtaining a War Department lease, do you recall 
what is the first year you obtained that? A. 1938. 

Q. And when you obtained the War Department lease, what area 
was that, Mr. Town? A. The combined area of those War Department 
leases, I would say, would practically encircle the greater portion of the 
U.L. Bend. That might call for an additional explanation of what is the 
greater portion. 

Q. That part extending down in the southern end? A. That is 

628 right. The greater portion up to the township line extending across 


the narrow portion of the bend. 

Q. Did you bring cattle into that area? A. We did. 

Q. About how many cattle did you bring into that area? A. I 
couldn't say definitely the year. We were running stock on both sides 


of the Missouri River and we had them back and forth so many times, 
several times each season the following years. In 1938 I think the first 
bunch of cattle we moved to the U.L. ranch property was possibly 300 
head. I think we have records we could produce, Mr. Harrison, to that 
extent if necessary. 

Q. Was anybody else using that range at that time? A. No. 

Q. Then were you up on Holly Flat in 1938? A. During the 
summer season at which time we harvested a sizeable hay crop. 

Q. And did you have any arrangements there for the purpose of 
haying, or do any operations on Holly flat? A. Yes. 

Q. What did you do? A. We made arrangements for feeding 

. that hay at such time as hay feeding would be necessary in the future, 
in connection with the operation we were already on. 

Q. Did you cut hay on Holly Flat that year? A. That is right. 

Q. And that was through arrangements made with whom ? 

A. Mainly Mr. Gordon McEwen. 

Q. How about George Shellito? Did you get any hay land from him 
that year? A. Yes, I think there was a small portion of the hay we dealt 
with Mr. McEwen on was partnership hay. However, I believe Mr. Mc- 
Ewen was instrumental entirely in the deal we made, but I believe a 
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629 small tonnage was produced on the Shellito property. 

Q. Do you recall how many tons of hay you put up that year on the 
Holly Flat? A. We have the exact measurements because we bought it 
by the ton as I recall. I think we still have those records in the file show- 
ing the exact tonnage and will be willing to furnish the material to the 
court if they so desire. 

Q. To refresh your recollection, would 226 tons be approximately 
right? A. I imagine that would be somewhere close. 

Q. Then in the year 1939 were you still in the area? A. Oh, yes. 
We used range that particular year in the South Phillips County Grazing 
District area. 

Q. And how did you obtain that range, Mr. Town? A. Through 
permission of the Secretary of the South Phillips County Grazing District. 

Q. And did you pay grazing fees in 1939? A. We did. 

Q. And do you recall at this time approximately how many head 
of cattle you ran out there in 1939? A. I will not attempt to say because 
of the cattle we maintained in this county, we carried the majority of 


them on War Department leases, land leases from the Bi Engineers 
at Fort Peck. 


Q. In1940? A. That was the same story as the other years, 
carriedon. — 

Q. And the year 1941, did you continue? A. That i about the 
same degree of operation only that perhaps we expanded our numbers 
possibly in this county and started to eliminate them in the other county. 

630 Q. Was there any competition for the range in these years with 
anybody else down there? A. There was not. | 

Q. We come to the year 1943. How about that year? A. 1943, 
sometime during that year we purchased some lands in the area, mainly 
I would say a portion of some of those hay producing lands. How many 
acres I would be unable to state because we made several purchases 
following that period of time. 

Q. Do you recall the Cassidy Meadow? A. Yes, I ‘recall the 
Cassidy Meadow and I think I can identify it on the map. | 
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Q. Did you purchase that that year? A. I believe we did. 
Q. And who owned that? A. Let me make a correction a mom- 
ent. I might be wrong. It could have been the following spring, 1944. 
Q. That you purchased the Cassidy Meadow? A. I won't say 
definitely. 
@. You have gone over the dates of purchase with me? A. We 


had bought some land in that area as early as 1943 and continued on. 


Thirteen different tracts of deeded land were bought through 1947. 

Q. Do you recall approximately how many acres are in the 
Cassidy Meadow? A. Yes, I believe I will state that as 400 acres. 
I believe the deed calls for that. 

Q. Then did you buy a tract from George Shellito that year? 
A. I believe we did buy a small tract. 

Q. Eighty acres? A. That sounds about right. 

Q. And then did you likewise buy a tract of land known as the 
George Orr land from Phillips County? A. That is right. 

631 Q. About 80 acres? A. About 80 acres. 

Q. And you were still operating cattle in the area? A. That 
is right. 

Q. In the year 1944 did you purchase some further lands? 
A. I believe we did. 

Q. Bradley land? A. That is right. 

Q. Four hundred seventy four acres? A. At least that. Iwas 
thinking it was more but that might be right. 

Q. In 1945, is that the year you purchased the Carnahan land? 
A. I believe that is true. 

Q. Seven hundred seventeen acres? A. I think so. 

Q. How about the Rosenberry and Legg land? A. We purchased 
that along about that time? 

Q. Six hundred thirtyeight acres? A. I believe that is right. 

Q. And the McCormick land owned by Phillips County? A. That 
is right. 

Q. Three hundred twenty acres? A. We own it and I think we 
bought that. 
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Q. And the Loufall land? A. Yes, we bought that also. 

Q. Five hundred ninety eight acres? A. It sounds about right. 

Q. And I believe in that same year, 1945, you purchased the 
balance of the Bradley land, did you not? A. That is right. 

632 Q. One hundred twenty one acres? A. That is right. 

Q. Was Bradley living down in that area at that time? A. Yes, 
I believe he was there yet at that time. I don't recall the time he left 
but we negotiated with him on the place. 

Q. Then you come to the year 1946. Is that the year you bought 
the Glen land? A. I believe that is right. 

Q. Seven hundred thirteen acres? A. I believe that is right. 

Q. And.that year did you buy the balance of the George Orr land 
from the county, 679 acres? A. Yes, sir. : 

Q. And in the year 1947 did you purchase some further lands? 
A. I believe we did. 

Q. How about the Hennan land? A. Yes. 

Q. Four hundred twenty acres? A. Yes. 

Q. And the Strand land? A. That is right. 

Q. Five hundred twenty acres. Is that the last Dace you made 
in that area? A. What date was this? 

Q. 1947. A. Have you mentioned the Mrs. Minnie Glenn land? 

Q. 713 acres you bought in 1946. A. To the best of my knowledge 
that may be the total amount we bought. 

633 Q. Since your purchase of those lands, you have continued to own 

them, have younot? A. That is right. 


Q. They are in the name of Town Brothers which consists of you 


and your brother? A. Yes, sir. 

Q. Now, when you started to acquire these properties commencing 
with the year 1943, did you carry on any development work there with 
regard toaranch? A. Yes, we did, quite extensively. 

Q. What did you start to do? For instance with regard to build- 
ings, were there any buildings here? A. Due to the fact that we were 
under elements beyond our control with the Army Engineers, the first 
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thing necessary was to establish a headquarters or a working unit in 
order to handle our livestock to replace the old U.L. Cattle Co. home 
ranch, because that area had been submerged by the Fort Peck lake 
waters. So our early developments in this area were what we call the 
U.L. camp, which is located north and slightly eastward approximately 
two miles and a half from the location of the U.L. Cattle Co. home ranch. 

Q. What did you do there? A. The improvements that would be 
necessary to handle livestock, a camp, living quarters, a building to be 
used for a warehouse or storehouse, or a garage building, whatever we 
might want to use it for, and a set of corrals to handle cattle for a tem- 
porary period of time, were our plans at that time until we could re- 
establish ourselves with a new headquarters location, located somewhat 
centrally or in the central geographic area, I should say of this entire 
area considered as Shellito and Town Brothers allotment, and adjacent 
to the hay producing lands. 

634 Q. Did you subsequently establish that headquarters? A. Oh, 
yes, we did. This headquarters we finally completed. 

Q. Where is that located? A. The headquarters now is just north 
and adjacent to the central areas of the hay producing lands. 

Q. And about what year did you put in those headquarters? A. 
Well, a period of time passed. We commenced that development or 
project I would say along about early 1944. 

Q. And what buildings and ranch equipment do you have there now? 
A. Avery complete set of buildings, corrals. 

Q. What do they consist of? What have you got there? A. A 
very complete set of buildings, corrals, fences, pastures, water systems, 
everything a ranch might require for practical usage. 

Q. Do you have houses there? A. Yes, we have houses. 


Q. Barns, sheds? A. Barns, sheds, a very good set of corrals, 


a very good water system, conveniently located to the hay producing 
lands and adjacent to the outlet of the range area involved. 

Q. These Holly Flat hay bottoms, what is the water situation on 
those, Mr. Town? A. In regard to our irrigation? 


Q. Yes. A. It is necessary to go back to the early irrigation 
development there, which will take a very short explanation. It dates 
back to about 1904 at which time the Coburn cattle company attempted 
and did develop a diversion dam and through the following period of 
years it proved itself as a very satisfactory hay producing unit. 

635 Q. How does the water get on that Holly Flat, Mr. Town? 
A. It is carried from this diversion dam, which was erected I think 
about 1904, by the Coburn Cattle Co., diverting water out of a creek 
called I believe Coburn Coulee, which is the main stream or arterial 
flow I would say of this said Holly Creek. The diversion dam changed 
its course. So they filed water rights. The water rights as best I know 
allows to maintain a ditch two feet in depth, five feet in width and will 
carry a volume of water about 50 cubic feet to the second. 

Q. And what size of an area is Holly Flats? A. At that time, 
this is only history explained to me, but I think Colburns intended to 
irrigate-- 

Mr. Erickson: I will have to object to the answer before it is 
completed. It is a matter of opinion and hearsay and I can't see its 
materiality. 

Q. At the time you came there in 1937, you were familiar with 
the flats long before that, were you not? A. We had all'the evidence 
in the world to convince my brother and I personally that it was a good 
sound, practical hay producing unit. 

Q. But when you came there in 1939, how wide were they and how 
long? A. In 1939, the area involved I would say was the same size as 
far as the water spreading over this area, would be the same size as it 
is at the present time. And some of the years at least in which we have 
covered these areas with our machinery and which we have made a fairly 
accurate measurement, it shows something over 1400 acres, including 
these meadows that we cover with our machinery. 

Q. How does it lay in general; how wide is the flat? A. The 
total length of this area involved as far as the hay producing land, I 
think is five or six miles in length and the widest portion would be 
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probably a little over half a mile in width to three quarters of a mile in 
width, narrowing down in some areas probably to an eighth of a mile or 
maybe less. It depends upon the topography of the land and the formation 
636 of the land, types of soil involved, etc. 

Q. Have you cut hay upon that land ever since you really establish- 
ed the headquarters there in 1943? A. Yes, sir. 

Q. And just as an approximation, what tonnage do you get in the 
average year? A. Unfortunately, not realizing that at some later date 


we would be on the witness stand testifying, it was unnecessary to measure 
any of that hay until 1953. 
Q. Well, in 1953 what kind of a year was it? Was that an average 


year? A. 1953 generally was a very good year as far as rainfall was 
concerned. As far as the hay productivity in 1953 on our Holly Flat hay 
meadows, it was not a maximum, and neither was it a minimum, and I 
would say it was close to an average production or perhaps a little above, 
but certainly not a maximum. 

Q. Do you know how much you raised there last year? A. Yes, 
we have the actual measurement from last year and we will furnish a 
copy of our measurements to the court if they so desire. I have it here 
with me and I think it totals up to 515 tons for 1953. 

Q. Would you say that you average around 500 tons per year then? 

Mr. Erickson: To which I must object because the question has 
been asked and the witness has answered it and it seems to be an attempt 
of counsel to impeach his own witness. 

Examiner: Overruled. A. I would like to state-- 

Examiner: Would you read the question? (Question read by 
Reporter.) <A. Yes, sir. 

637 Q. Since you came there, have you drilled any artesian wells? 

A. Yes, sir. 

Q. How many? A. Four. 

Q. To what depth? A. To the best of my knowledge and I will 
produce a record of the drilling log if necessary, from the driller, who 
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is very reliable, the deepest well shows 1,090 feet in depth. The shal- 
lowest well I believe is about 740. The two other wells are in between 
that. 

Q. These artesian wells do they have a continuous flow of water? 

Mr. Erickson: I am going to object to the question. I simply can't 
see the materiality to this line of questioning. 

Mr. Harrison: We are attempting to show, Mr. Examiner, the 
investment of these people in the Town Brothers ranch, which we feel 
is very material. 


Examiner: You may do that, but would you make it as brief as you 


Q. Do the wells have a continuous flow of water? A. Yes, sir. 


Q. And they provide water for livestock, do they not? A. Yes, 


Q. Have you built fences in this area? A. Yes, sir. 

Q. Approximately how much? A. With the original fence that 
was there-- 

Q. Did you have to repair the original fence or fix it up? A. Yes, 
we did. 

Q. And then you built additional fence? A. Yes, sir. 

638 Q. Today approximately how many miles of fence do you have? 
A. Between 40 and 50 miles. I don't think we have made an accurate 
measurement on the mileage. 

Q. Your investment there in the purchase of land and the various 
things you have added to it since you have been there, what is the con- 
servative figure on your investment there today? A. I think I would be 
safe in saying an even one hundred thousand dollars. 

Q. I believe there has been some reference to the fact that in 1949 
you removed some cattle. I believe Mr. McNeil testified you took some 
cattle to Beaver? A. Yes, sir. 

Q. Will you tell us the circumstances with regard to that? A. 
Would you like detailed information? 
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Q. Just in general. I want the facts. A. We were forced at that 
time with the serious condition, which looked like it might be drastic 
within a short time, due to the fact of very severe drought condition early 
in the season, we went there and purchased grass as we did in many other 
locations. 

Q. Were you short of hay at that time? A. Not exactly. We had 
quite a lot of hay; very short on grass. 

Q. Did you intend to return those cattle to the home ranch? 

A. Which cattle do you have reference to, Mr. Harrison? 

Q. I have reference to the ones that went to Beaver. A. Yes, 
those were stock cows. We intended to move those back to the ranch 
about the middle of the winter or whenever the grass was consumed and 
including a few old hay stacks on the meadows which were of very low 
quality. The hay stacks was a small amount of feed of minor importance 
but we used it. 

639 Q. In 1949 I believe there is testimony you took some calves to 
Ted Eresaux'? A. Yes, sir. 

Q. What was the circumstance with regard to that? A. We chose 
to move those calves to the Ted Eresaux place with the possibility of 
taking advantage of being conveniently located with those calves to No. 2 
highway and the Great Northern Main Line Railroad for further movement 
of said calves to market due to the fact that market conditions were more 
favorable than feed conditions. 

Q. Let me ask you one thing, Mr. Town; how far from Malta is 
your ranch? A. Sixty-six miles. 

Q. And what type of road is it locatedon? A. There is a county 
grade extending southward from Malta, known as the Regina County 


Grade, to within about 11 miles of our headquarters ranch, which is, as 


far as the grade is concerned, an average county grade, a very good road 
in dry weather. Under adverse conditions it is sometimes impassable, 
mainly in the early spring season. 

Q. Can you depend upon getting across this last eleven miles? 
A. In the fall of the year it is quite satisfactory trucking cattle over these 
roads. In the spring it is very troublesome. 
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Q. How about in the winter time? A. Very undependable. 

Q. When you took the cows to Beaver Creek, and when you took 
the calves to Ted Eresaux', they were both in 1949? A. That is right. 

Q. And that is the year you were short of grass? A. We bought 
other grass too in case you are interested. 

Q. Then in 1952, I believe there has been some testimony that you 
took some calves to Milk River? A. That is right. 

640 Q. And why did you take those? A. The movement of those calves 
that particular year, as well as other years fit right in with our system 
of operation due to the fact that we were in those years carrying on feed- 
lot operations in the Milk River Valley. 

Q. What is the situation out to the ranch today with regard to hay 
that you carry over? A. Carry-over this spring? 

Q. Yes. A. I think we have a carry-over of in the neighborhood 
of close to an average year's production, somewhere between 400 and 
600 tons. My brother, I believe, has figures. We have an estimate on 
the old hay and actual measurement for the 1953 crop. The hay is there 
for evidence. | 

Q. Mr. Town, the southern boundary of the lands you are operating 
on in that pasture, that all borders on Fort Peck Lake, does it not? 

A. Yes, sir. 

Q. Tell the Examiner as to how that lake fluctuates as to water 
operation? 

Mr. Erickson: I must object. I can't see what that has to do with 
this case. 

Examiner: I will sustain it. 

Q. Well, in the area along Fort Peck Lake are there a great many 
coulees going back into the range? A. Yes, sir. 

Q. And in those coulees does the water fluctuate up and down? 

A. Yes, sir. 

Q. And does that create a hazard to cattle operations? A. Yes, 


Q. In what way does it create a hazard? A. A bog hazard. 
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Inability to use the adjacent grass land to the Fort Peck Lake shore at 


a certain time of the season. 
641 Q. What is necessary to be done at certain times of the year? 
A. Eliminate cattle from those areas. 

Q. How do you do that? 

Mr. Erickson: I am going to object. I simply can't understand-- 

Examiner: What is the purpose of your line of questioning? 

Mr. Harrison: To show the necessity of fencing off the lake. 

Examiner: I am going to sustain the objection. I don't think this 
line is material. 

Mr. Harrison: There has been considerable question raised about 
this fence, Mr. Examiner, that comes along the lake. It was raised by 
Mr. Erickson about why they have a fence in there. 

Examiner: I don't see how the existence or non-existence of the 
fence line is going to affect appellant's, either class 1 or class 2 rights 
here. I agree with the objection that this line is not material. 

Mr. Harrison: Very well, Mr. Examiner. 

Q. I believe Mr. McNeil testified there are big cracks in the hay 
meadows. I wish you would explain to the Examiner how that condition 
occurs. A. That could be true. It is true. There are large cracks at 
certain times of the season on particular years, on certain years, I 
should say, all depending upon the degree of moisture in the soil. This 
is brought on through the natural flood irrigation system which we use. 

Q. Does that ordinarily have any effect on the hay production? 
A. They are quite beneficial due to the fact that as the moisture content 
leaves the soil, it is in turn prepared for another influx of water so it 
can penetrate it deeper. We make no effort whatever to interfere with 
nature in that respect, with machinery to eliminate those cracks. It 
would be highly detrimental to do so. 

Q. In other words you don't want to attempt to harrow or work 
the land? A. We are very careful to not disturb the surface. 

642 Q. I believe Mr. McNeil also testified that Holly Flat was cut only 
every other year. What have you to say about that, as to the hay? 
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A. That is true for quite a portion of these meadows. 
Q. Is it true for all of them? A. It is not true. 
Q. And do you operate those meadows so far as production of hay 


is concerned, in a good husbandry-like manner in your judgment? 


A. Yes, sir. 

Q. I believe he likewise mentioned that the dikes were pretty well 
washed out. What is the situation about that? A. They are washed out 
but not the ditches. 

Q. What difference would it make whether they are washed out or 

| not? A. In my opinion the dikes that were formerly erected there were 
not under proper survey and they were misplaced. So we have made no 
attempt to maintain or improve those original dikes. 

Q. In general does the present system irrigate the hay meadow? 
A. Yes, sir, very well. 

Q. I believe Mr. Barnard mentioned the hay was not too good 
quality down there. What have you to say about that? A. In past years 
that is absolutely true. 

Q. Explain that? A. Some portions or some percentage of the 
hay on some of the meadows has been very poor in past years. Just 
why, it is hard to explain. Under our management after we took over, 
we have been very happy with the grade of hay that we have produced 
off of the greater portion of those meadows. More especially true with 
the deeded hay land in the western portion of these hay lands. 

Q. Now these flood waters from the hills or from the creek, which 
end of the hay meadow do they come inon? A. From the west or north- 

643 west end. 

Q. And then do they go clear down the bottom to the east end? 

A. They gradually flow to the east or southeasterly direction, more to 
the east than south. 

Q. You applied for class 2 rights covering your operations down 
there, did you, Mr. Town? A. I believe that is right. 

Q. And at the time you applied for those rights was there any 
one else using that pasture? A. There was not. : 
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Q. Or the range around there? A. No, sir. 

Q. Or the deeded land that you bought? A. No, sir. 

Q. Was there ample range available to cover the rights you 
requested? A. There was. 

Q. And I believe you were allotted some class 2 rights in connec- 
tion with the operation? A. Yes. 

Mr. Harrison: You may cross examine. 


Examiner: The hearing will be in recess for 10 minutes. 


(A 10 minute recess was thereupon had.) 


Examiner: The hearing will be in order. 

Mr. Harrison: If it please, the Examiner, the other day when Mr. 
Main was testifying, he had Appellant's Exhibit "T"', which he said he 
would correct. We now have another exhibit marked Appellant's Exhibit 
"T" which is the corrected exhibit and we would like to substitute it for 
the original. 

Mr. Harrison: It is satisfactory. 

644 Examiner: There being no objection, we will do that. 


(Appellant's Exhibit T as corrected and 
added to, was thereupon received.) 


Mr. Harrison: May it please, the Examiner, in connection with 
the payments taken from the fee book, appellant's Exhibit "T", Town 
Brothers as far as they are concerned in certain years paid private 
leases on lands which ordinarily would have been paid by the grazing 
district and likewise they performed certain labors on certain dams that 
were in the custody of the district for which they took credit when they 
paid their grazing fees. So it is now stipulated between counsel for all 
parties concerned here that in the years 1940 the total payment for graz- 
ing by Town Brothers was the sum of $130; that in the year 1941 the total 
sum paid by Town Brothers for grazing was the sum of $113.80; in the 
year 1942 the total sum was the sum of $186.62; and in the year 1943, 
the total sum was $274.02, and in the year 1944 the total sum was the 
sum of $305. 

Examiner: The record will show the stipulation. Do you wish to 
cross examine the witness, Mr. Caplan? 
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Mr. Caplan: No questions. 
Examiner: Mr. Erickson? 


CROSS EXAMINATION 
BY MR. ERICKSON: 

Q. You spoke of the Hajny place. Did you buy that place? 
A. We did not. 

Q. Did you buy anything from Mr. Hajny? A. I am not too sure. 
I would have to check the records. That would include machinery when 
you say anything? 

Q. Yes. You don't recall whether you did or didn't? <A. Idon'‘t 
recall. 

Q. But you didn't buy any land from him? A. We bought no land 
in this area. 


645 Q. Did you buy any leases from Mr. Hajny inthis area? A. I 


would have to check our records for that. He relinquished his equity 
in his leases he had back at that time to the best of my memory with 
the privilege of accepting his leases from the Army Engineers when 
they came up for lease. 

Q. Who did he relinquish those to? A. He relinquished them in 
that way. He verbally told us that he was through with them and as far 
as he was concerned he would not enter a bid through the Army Engineers' 
bidding system and they would be justified in taking over the remnants of 
his business left in the U.L. Cattle Co. ranch. 

Q. You mentioned the Hajny cattle, some 500 head ran in an area 
which you indicated to be up to the present northeasterly boundary of 
the Shellito - Town Brothers allotment and over about as far as the line 
between ranges 29 and 30. Was that about right? A. State that again 
please. 

Q. You indicated when you said he ran his cattle, you said they 
ran about as far as this north boundary and over to about the dividing 
line between ranges 29 and 30? A. Do you want what he had in mind 
as his range or the extreme boundary? 
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Q. What he indicated as in mind as his range. A. I believe 
that would be about right. 

Q. You indicated his cattle did stray outside of that? A. Yes, sir. 

Q. How extensively did they stray outside, do you know? A, His 
operation was fairly large and I would hesitate to say. 

Q. Did any one else run in there--when did Hajny leave? A. He 
started leaving in 1935, started moving some of the stock. 

Q. All right, prior to the year 1935, take during the priority 
period, did any one else run stock in the area you have designated on the 
map besides Hajny? A. Yes, some small operators. 

646 Q. Did George Orr run stock in there? A. Yes, sir. 

Q. Did Mikus run stock there? A. Yes, I think Mikus was still 
there then. 

Q. Did Logan Mackey run stock there? A. I do not know. 

Q. What about Ed Herman? A. He would have some stragglers 
intermingling with Hajny's. 

Q. What about Ted Wilson? A. Yes, that is true. 

Q. What about Brim Barrett? A. That is true. 

Q. Now you spoke of the Coburn operation. When did that 
terminate on Holly Flats? A. Well from the records passed on to us, 
the legal records and so forth and from information which we gathered, 
I couldn’t tell you when they went in business or when they liquidated. 

Q. Do you recall personally seeing the Coburn operation in opera- 
tion? A. No, sir. 

Q. And how long have you been familiar with that country? A. I 
feel very familiar with it since about 1925 and I well recall memories 
of 1915 and 1916 as a boy. 

Q. Were the Coburns in operation in 1915? A. Not down there. 

Q. Was there any ranch headquartering on the area you now own, 
from 1915, except the Hajny ranch? A. That used these ranges ? 

647 @. Yes. A. They would be used by people like Mr. Dudley 
Jones. 

Q. But his base was away from this property, wasn't it? A. Yes, 

that is true. 
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Q. The question I am asking you-- I think maybe you don't 
understand me. After the time the Coburns left and until you established 
an operation here on Holly Flat, did any one else have a ranch spread 
from which they ran cattle and horses or sheep or anything else, with 
this deeded area you now have as the home ranch? A. In connection 
with it? 

Q. Yes. A. Yes. 

Q. Who? A. In this way, they consumed the majority of the 
hay produced on these lands to supplement their cattle with feed for 
winters and in turn grazed this area, Shellito and Town Brothers allot- 
ment inthe summer. That was their grazing lands. 

Q. Was there a ranch down there except Shellito's: for many many 
years, where people used it as a headquarters, I mean physically on this 
deeded land of yours for a cattle operation? A. Yes. 

Q. Who? A. The Harold Cattle Company. 

Q. And where were they located? A. About 2 1/2 miles east 
of Mr. Shellito. 


Q. And you know when they went out of business? A. I would 


say perhaps 1917 or 1918. 

Q. Well from 1917 or 1918 on did anybody go back into business 

there prior to the time you established your operation? A. Yes. 
648 Q. Who? A. Marion and Clarence Harold and their father. 

Q. Is that different from the Harold Cattle Company you are talk- 
ing about? A. Maybe I am confused as to the name. 

Q. Well, maybe I can ask you the question this way and shorten it 
up considerably. At the time you started developing this property, was 
there a developed ranch on any of the deeded land that you now own? 

A. Developed? 

Q. Yes, where people were living and making their homes. 
A. Mr. Shellito was there. 

Q. Besides Mr. Shellito? A. I don't think making their home. 
Which years are you speaking about? 

Q. Just before you took over? A. Yes, back up in the thirties 
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and forties Mr. Fred Carnahan was down there with his sheep operations. 

Q. That was a winter camp, isn't thattrue? A. That is where 
he wintered sheep. 

Q. And where were his buildings? A. Right where the Harold 
Cattle Company used to be. 

Q. And how extensive were those improvements? A. Improve- 
ments necessary to maintain a hay field or winter quarters for sheep. 

Q. How biga house? A. Two room house. 

Q. And how biga barn? A. I wouldn't know. 

Q. Was there any barn atall? A. Yes, there was. 

Q. What did it look like? A. A log structure. 


649 Q. How old was it? A. I wouldn't know. 


Q. Did it look like it was a new log structure or a very old one or 
in between? A. It was erected probably back in the early part of the 
homestead days or before. 

Q. Where did you winter your cattle in 1938 that you had in the 
area? A. Mainly on the Missouri River Valley in both counties we 
will say. 

Q. And for 1939? A. I think that is perhaps true in 1939 too. 

Q. Now the first hay you had on Holly Flat, you bought from 
Gordon McEwen, didn't you? A. That is right. 

Q. And he put it up, is that correct? A. No, that isn't true. 
We put the hay up. 

Q. Now from 1929 to 1934, where did your cattle run? A. We 


were entirely on the opposite side of the county line. 


Q. And across the Missouri River? A. Yes. 

Q. When you first went over onto this area you are now in, you 
went over on War Department land I believe you said, is that correct? 
A. That is right. 

Q. And you then ran your cattle down on the smaller part of the 
U. L. Bend? A. For how long? 

Q. When you first went over. A. The first year that is true. 

Q. When did you start putting substantial improvements in the way 
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of living improvements on this land you nowown? A. Which land we 
own, the headquarters ranch? 
650 Q. Yes. A. 1944 in the spring I believe is correct. We have 
records to show for that. 

Q. Might it not have been 1945? I don't know, I just want to find 
out as best I can. A. No, I would still say it was 1944. 

Q. And the house you have there was actually the house you had 
on the ranch across the river, is that true? A. One of the houses 
that we have there now. 

Q. And was that the first house you put over there for your head- 
quarters? A. No, it is not. 

Q. Did you build a house there prior to that time? A. We 
moved a house there and we built the other, than the house from our 
home property. 

Q. What year was that first house built? Would that be 1944? 
A. 1944, 

Q. You mentioned setting up a camp, winter camp on the War 
Department land. What year was that? A, I would say that was in 
the latter part of the year 1943. 

Q. Did you own any of this land you now have on Holly Flat at 
that time? A. Wedidnot. I believe we did own some land there. 

T will have to check our records on that but I think we did. 

Q. Would that be the first land you bought then that would have been 
owned, if you owned any in 1943 when you had the camp on U. L. Bend? 
A. I rather believe that would be the first land we bought there. 

Q. Was there livestock water on Holly Flats until you drilled the 
wells you have spoken of? A. Some water. 

Q. Was there a permanent water supply there? A. For livestock 
watering purposes? 

651 Q. Yes. A. Just where do you mean on Holly Flats? 

Q. You own or lease Holly Flats don't you? A. If you can 
show me where Holly Flats are--I don't know for sure. 

Q. All right, on the deeded land you now own, was there a 
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dependable supply of stock water prior to the time you drilled these 
wells? A. Yes, there was on some of the land. 
Q. Now, you have spoken of an investment of a hundred thousand 


dollars in improvements. How much of that investment was made prior 


to the year 1945? A. Iwas concentrating on the past question. 
When you say Holly Flats, I wish you would say what year you include. 
When you say permanent water, there is permanent water on our land. 


Q. It isn’t material. You spoke of an investment of a hundred 
thousand dollars in developing this property. How much of that money 
did you spend prior to 1945? A. Iam sure I couldn't answer that 
question. 

Q. You didn't spend very much prior to 1945, did you? A. Not 
too much. I would have no idea what it cost us for that portion of the 
investment. That only included about half of the lands we bought in 1945. 

Q. Iam talking about the development of the ranch, of the portion 
you spent for the development, how much was spent prior to 1945? 

A. Lam sure I wouldn't know. 

Q. How much prior to 1946? A. Iam sure I have no idea. 

Q. How about prior to 1947? A. Iam sure I have no idea. 

Q. When did you begin the principal development work? A. 1944. 

652 Q. What did you do in 19442 A. Started erecting buildings, built 
fence, fencing materials, building materials. 

Q. Isn't it a fact that the principal amount of work you have done 
in developing the company occurred after 1945? A. I think perhaps 
that might be true. 

Q. You spoke of the year 1949 as being dry. Would it also have 
been dry on the Wilson allotment? A. That is right. 

Q. Andthe Barrett? A. That is right. 

Q. And the Shores - Matovich? A. That is right. 

Q. Andthe McNeil? A. I think so. 

Q. It joins the Shores - Matovich and you are sure that was dry 
that year but you are not sure about the McNeil? A. The farther south 
you would ask the drier it was. Petroelum County was drouthed out 
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of living improvements on this land you nowown? A. Which land we 
own, the headquarters ranch? 
650 Q. Yes. <A. 1944 in the spring I believe is correct. We have 

records to show for that. 

Q. Might it not have been 1945? I don't know, I just want to find 
out as best I can. A. No, I would still say it was 1944. 

Q. And the house you have there was actually the house you had 
on the ranch across the river, is thattrue? A. One of the houses 
that we have there now. 


Q. And was that the first house you put over there for your head- 


quarters? A. No, it is not. 

Q. Did you build a house there prior to that time? A. We 
moved a house there and we built the other, than the house from our 
home property. 

Q. What year was that first house built? Would that be 1944? 
A. 1944, 

Q. You mentioned setting up a camp, winter camp‘on the War 
Department land. What year was that? A. I would say that was in 
the latter part of the year 1943. 

Q. Did you own any of this land you now have on Holly Flat at 
that time? A. Wedidnot. I believe we did own some land there. 

T will have to check our records on that but I think we did. 

Q. Would that be the first land you bought then that would have been 
owned, if you owned any in 1943 when you had the camp on U. L. Bend? 
A. I rather believe that would be the first land we bought there. 

Q. Was there livestock water on Holly Flats until you drilled the 
wells you have spoken of? A. Some water. : 

Q. Was there a permanent water supply there? A. For livestock 
watering purposes? 

651 Q. Yes. A. Just where do you mean on Holly Flats? 

Q. You own or lease Holly Flats don't you? A. If you can 
show me where Holly Flats are--I don't know for sure. 

Q. All right, on the deeded land you now own, was there a 
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dependable supply of stock water prior to the time you drilled these 
wells? A. Yes, there was on some of the land. 

Q. Now, you have spoken of an investment of a hundred thousand 
dollars in improvements. How much of that investment was made prior 
to the year 19457 A. Iwas concentrating on the past question. 

When you say Holly Flats, I wish you would say what year you include. 


When you say permanent water, there is permanent water on our land. 
Q. It isn't material. You spoke of an investment of a hundred 

thousand dollars in developing this property. How much of that money 

did you spend prior to 1945? A. Iam sure I couldn't answer that 


question. 

Q. You didn't spend very much prior to 1945, did you? A. Not 
too much. I would have no idea what it cost us for that portion of the 
investment. That only included about half of the lands we bought in 1945. 

Q. Iam talking about the development of the ranch, of the portion 
you spent for the development, how much was spent prior to 1945? 

A. Iam sure I wouldn't know. 

Q. How much prior to 1946? A. Iam sure I have no idea. 

Q. How about prior to 1947? A. Lam sure I have no idea. 

Q. When did you begin the principal development work? A. 1944. 

652 Q. What did you do in 1944? A. Started erecting buildings, built 
fence, fencing materials, building materials. 

Q. Isn't it a fact that the principal amount of work you have done 
in developing the company occurred after 1945? A. I think perhaps 
that might be true. 

Q. You spoke of the year 1949 as being dry. Would it also have 
been dry on the Wilson allotment? A. That is right. 

Q. And the Barrett? A. That is right. 

Q. And the Shores - Matovich? A. That is right. 

Q. Andthe McNeil? A. I think so. 

Q. It joins the Shores - Matovich and you are sure that was dry 
that year but you are not sure about the McNeil? A. The farther south 
you would ask the drier it was. Petroelum County was drouthed out 
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completely, the north half I would say. 

Q. Did you bring those calves back in the spring, those that you 
took out in the year 1949? A. Part of them. 

Q. What part? A. Iam sure I couldn't say without checking our 
records. 

Q. Do your hay figures show what of the hay for this year was cut 
on the State lands? A. Yes, sir. 

Q. Will you tell us what that total is? A. Iam not able to tell 
you without checking our records. 

653 Q. I thought you had a list there? A. Ido. I offered these 
records once and will offer them again. 

Q. How much was cut on the State land? A. I can't answer that. 
I only have the volume of the stacks, the measurements of the stacks. 

Q. Mr. Town, did you have any argument with Steve Holman or 
the board at the time the line was established along the south side of the 
Shores - Matovich range? A. You say argument? 

Q. Disagreement. A. Very little. Perhaps a free discussion 
I might say. 


Q. Do you recall that at a board meeting there was a readjustment 


of the lines so that the Steve Holman line was moved a little further 
north on the north boundary and also the south boundary? A. Ido 
recall it. 

Q. And you do recall that there was a line proposed that went 
farther south on your property than the line now goes? A. A little? 

Q. Yes. A. How little? 

Q. A mile or two miles. A. Much less than that. 

Mr. Erickson: I am not going to offer this as an exhibit. It is 
only for the purpose of calling the witness's attention to certain matters. 

Q. Mr. Town, we took the agreement under which Phillips as- 
signed certain rights to Holman and the minutes of the meeting on the 
first day, and it indicated that the line then agreed on your north line 
followed approximately as shown here on this little rough sketch that I 
have. Does that strike you as about the way that line originally ran? 
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654 A. Possibly. Iam not familiar with the land descriptions there 
and would hate to say. 

Q. Anyway the line was moved farther north than the original? 

A. Ithink so. 

Q. Was Mr. McNeil present at the board meetings when the lines 
were moved somewhat farther north onto his property, do you recall? 
A. Lam sure I do not remember. 

Q. Where abouts is Cottonwood Creek, do you know? A. Yes. 

Q. Could you show us on the map, Exhibit 2, Mr. Town? A. If 
you look on the creek, it is recorded as Valentine Creek on the map but 
it is commonly called Cottonwood Coulee. It does not show on this map. 

Q. Ithink some witnesses have indicated the creek going north. 
A. It could be in this area north of the State land leased and the creek 
forks up inthis area. It heads up in what they call the Pines. Phillips 
called it the Pines when he ran sheep in there. 

Q. Mr. Waters testified that the first time you discussed range 
with him you made some comment to the effect that you just wanted a 


temporary use of it and wouldn't want the range at all if it interfered 


with any one else. Do you recall that? A. I remember of discussing 
it with the Secretary of the South Phillips Grazing District and as I 
remember he gave us permission to use the reservoirs we asked for at 
that time. 

Q. Do you recall any statement as testified to by Mr. Waters of 
you wanting to use it only if it didn't interfere with anybody else? 

A. That could be. If it was back in the years before we purchased land-- 
that would all determine as to which discussion it was, of course. 

655 Q. When did you first get a right from the district other than 
temporary? A. I hesitate to answer that, as I do not remember. 

Q. Did you ever get an assignment from Fred Carnahan of anything 
that purported to be an assignment of his grazing privileges? A. Yes, 
we have a legal assignment as I recall, and transfer of leases I believe, 
State owned land, which he grazed with his sheep. 

Q. Ihave in mind only the public domain land. Have you any 
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transfer or assignment of grzing rights on the public domain from Fred 
Carnahan? A. I don't think we do. : 
* * * 
MR. JOHN TOWN 
called as a witness on behalf of the Interveners, after being first duly 
sworn, testified as follows: 
DIRECT EXAMINATION 


BY MR. HARRISON: 
Q. Your name is John Town? A. Yes, sir. : 
Q. You are the other member of the partnership, Town Brothers? 


A. Yes, sir. 

Q. Mr. Town, do you have with you your records as to the number 
of head of cattle you have run over the years in the place marked Town 
Brothers on the map? A. I have got it down in a book here and I think 
it is correct. 

Q. Would you refer to your record there and going pack to I believe 
the year 1939, is the first year that you used the grazing: district lands. is 
it not? A. That is right. 

656 Q. And how many head of cattle did you operate there that year? 
A. In 1939 I do not have the number here. I havea number for the next 
year, but I have the price we paid the district that year. . 

In any event you do have the figure for 1940? A. Yes. 

How many head was that? A. We paid the district for 280 head. 

And in 19412 A. Four hundred one head, 

And in 1942? A. 409 head. 

1943? A. 455 head. 

And 1944? A. 444 head. 

And in 1945? A. 450 head. 

1946? A. 625 head. 

1947? A. 629 head. 

1948? A. 620 head. 

1949? A. 646 head. 

1950? A. 618 head. 

1951? A. 636 head. 
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657 Q. 1952? A. Ido not have the exact number here, It was for 
different amounts for different periods. We may have it but I don't have 


it here. 

Q. The largest amount there was 670 head was it not? A. That 
sounds about right in 1952, but I would not say for sure. 

Q. And in 1954? <A. 670. 

Q. That is the same figure, is it not, for 1953 and 1954? 
A. The same figure for 1953 and 1954 is the way I interpret it. © 


* * * 


* 
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UNITED STATES 
DEPARTMENT OF THE INTERRIOR 
OFFICE OF THE SOLICITOR 


Hearings Office 
222 S.W. Temple 
Salt Lake City 1, Utah 


January 19, 1955 


WADE MCNEIL, 
Appeal from decision of the Area 

BEES : Manager of Montana Grazing 
B.E. BARRETT, ARCHIE : District No. 1, dated 
CARBERRY, EARL SHORES, : March 27, 1953. 
JOHN & MARTIN MATROVICH, : 
T.R. WILSON, TOWN BROS. , 
and CHAS. H. MCCHESNEY, 


Interveners. 


STATEMENT OF THE CASE 

Wade McNeil, the appellant herein, filed an appeal on April 15, 
1953 from the decision of the Area Manager of the Bureau of Land 
Management, hereinafter called the Bureau, for Montana Grazing 
District No. 1, issued on March 27, 1953. The decision rejected in 
part Appellant's application for a license or permit to graze livestock 
upon an individual allotment of the Federal range located in Montana 
Grazing District No. 1. 

The appeal was filed pursuant to the provisions of the Taylor 
Grazing Act (48 Stat. 1269) as amended (43 U.S.C. 315h et sec) herein- 
after called the Act, and section 161.9 of the Federal Range Code for 
Grazing Districts as revised (43 CFR 161.9), hereinafter called the 
Code. 

Pursuant to notice a hearing was held before me on May 4, 5, 6, 
7, 8 and 10, 1954, at Malta, Montana, at which the parties were af- 
forded an opportunity of presenting relevant direct and rebuttal evidence 
and of examining and cross-examining witnesses. The Bureau was 
represented at the hearing by Mr. Max Caplan of Billings, Montana and 
the Appellant by Mr. Leif Erickson of Helena, Montana. B. E. Barrett, 
Archie Carberry, Earl Shores, John and Martin Matrovich, T. R. 
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Wilson, Town Brothers and Charles H. McChesney were recognized as 
interveners in the case and were represented at the hearing by Mr. James 

T. Harrison of Malta, Montana. Intervener Charles H. Mc- 
Chesney was also represented by Mr. Robert Hurley of Glasgow, 
Montana. 

After consideration of briefs filed by the Bureau, Appellant and 
Interveners and proposed findings of fact and conclusions of law filed 
by the Bureau and Appellant, I make the findings of fact, conclusions 
of law and decision which follow, based upon the record in this case and 
upon my observation of the witnesses. 

FINDINGS OF FACT 
A. Case History 

Montana Grazing District No. 1 was established by Order of the 
Secretary of the Interior dated July 11, 1935. Pursuant to the provi- 
sions of the Act and the Code, applications for grazing permits of 
licenses were filed with the Grazing Service (now Bureau of Land 
Management) by persons wishing authorization to graze upon the Federal 
range in the district. The appellant filed such an application on July 1, 
1935. Appellant's brother, Roy McNeil, for whose grazing privileges 
Appellant now claims a succession interest, also filed an application 
on the same date. These applications requested authorization to graze 
livestock in Townships 23 and 24 North, Ranges 29 and 30 East, Mon- 


tana Principal Meridian.2/ 

On April 9, 1936, the Department of the Interior entered into a 
cooperative agreement with a corporation organized and operating under 
the laws of the State of Montana, known as the South Phillips County 
Cooperative State Grazing District, hereinafter called the State District. 
The agreement provided for the issuance by the Bureau to the State Dis- 


trict of a license for all of the grazing privileges on certain portions of 
the Federal range which included that involved in this controversy. The 
agreement also provided that the State District would issue licenses or 


17 All subsequent designations herein of townships and ranges are based 
upon the Montana Principal Meridian. 
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permits directly to individual users who were members of the State = is- 

trict. This arrangement was renewed by the issuance of a similar 
agreement on November 24, 1942, for a period of 10 years. Among 
other things the agreement specified that, "The rules and regulations 
and by-laws of the State district approved by the Montana Grass Con- 
versation Commission shall apply and be in force in the administration 
of the lands in the State district so far as they do not deny to any quali- 
fied applicant within or near the State district any rights or privileges 
to which he may be entitled under the Act and the Federal Range Code, 
and so far as they do not conflict with the terms of this agreement and 
the agreement entered into October 1, 1936, between the Department 
of the Interior and the Resettlement Administration (now the Soil Con- 
servation Service, Department of Agriculture)." 

Pursuant to the provisions of the agreements, the State District 
issued and administered licenses or permits to graze upon the Federal 
range from 1936 until 1953, under the provisions of the Montana State 
law and policies set forth by the Montana State Grass Commission, 


which were similar to but not identical with the requirements of the Act 


and the Code. The State District was composed of most if not all of the 
livestock operators utilizing the Federal range and was controlled by a 
board of directors elected by the members. Representatives of the 
Bureau attended directors meetings and either approved or participated 
in the decisions of the directors. However, the Bureau exercised no 
veto power or control over the decisions of the Directors. 

The Appellant now bases his claim for the grazing privileges 
upon his ownership or control of certain base property located in Mon- 
tana Grazing District No. 1. The property consists of Section 31, 
Township 24 North, Range 30 East, homesteaded by the Appellant in 
1925 and upon which he established his home in the spring of 1926; the 
south half of Section 32 and the south half of the south half of Section 
33, Township 24 North, Range 30 East, and the north half of the north 
half of Section 4, Township 23 North, Range 30 East, purchased by 
Appellant in 1933; and Section 30, Township 24 North, Range 30 East, 
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purchased by Appellant in 1947. Of this property only Section 31 was 
under Appellant's control during all of the priority period. During 
this period from 1929 to 1934, Appellant and his brother, Roy McNeil 
conducted a joint livestock operation based upon section 31 and 
other property not now under the control of Appellant and utilizing the 
Federal range. 

During and immediately following the priority period, many of 
the livestock operators in the area in which Appellant conducted his 
operation either reduced or abandoned their operations because of ad- 
verse economic conditions. Appellant was one of those who reduced his 
operations. He began disposing of his livestock in 1935 and by 1937 
had sold all of his cattle. As the result of the general reduction of 
grazing in the area,there were substantial quantities of forage upon the 
Federal range in excess of the needs of applicants for grazing privi- 
leges. Therefore, substantially all applicants were granted by the 
State District authorization to utilize the Federal range to the extent 
requested in applications. During the succeeding years the original 
users of the Federal range and newcomers to the area gradually in- 
creased their demand for Federal range forage. In issuing licenses 
or permits the State District followed the policy of allotting specific 
areas of Federal range for the individual use of the applicants. By 
about 1947 the Federal range in the area here involved had been com- 
pletely allocated. 

During the period of increasing demand on the range Appellant, 
having purchased a small herd of cattle in 1938, gradually increased his 


operation as follows: 


Licensed Federal Range 
Year Use in Animal Units 3/ 


1940 24 


27 Under the Code (Sections 161.2(g), 161.4 and 161.6(b)), the extent 
of an applicant's class 1 range privileges is based upon his utilization . 
of owned or controlled land as a base property during the priority 
period, from June 28, 1929 to June 28, 1934. 

3/ An animal unit is one cow or one horse or five sheep (Code, Sec- 
tion 161 .2(i)). 
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Licensed Federal Range 
Year Use in Animal Units 


1941 32 
1942 130 
1943 110 
1944 170 
1945 200 
1946 215 
1947 262 
1948 282 
1949 273 
1950 268 
1951 255 


As previously indicated, grazing privileges were awarded by the 
State District board to Appellant and others, including the interveners, 
under the policies laid down by the Grass Conservation Commission of 
Montana and the Montana Grass Conservation Act. Owners of land 
classified as "dependent commensurate property" were given a class 1 
preference. Owners of land classified as "commensurate property" were 
given a class 2 preference. "Dependent Commensurate Property" 


was considered as property which, "according to past customary prac- 


tice has been used by the member or other previous owner or lessee, 

to provide forage to maintain livestock during the time other than the 
established summer grazing period and which has been used in connec- 
tion with the range for a period of any three years er any two consecu- 
tive years immediately preceding June 28, 1934."" 'tCommensurate 
Property" was considered as property which "has been used by the mem- 
ber or other previous owner or lessee to provide forage for maintaining 
livestock or to provide reserve forage for maintaining livestock during 
the time other than the customary or established summer grazing period." 
In addition to the award of class 1 and class 2 preference privileges, 

the State District also granted "temporary" grazing privileges. 

In March 1947 the State District advised appellant that it had 
determined his class 1 preference as 172 animal units and his class 2 
preference as 73 animal units. The State District then made a grazing 
allotment to appellant for a total of 262 animal units, consisting of the 
172 class 1 preference, the 73 class 2 preference and 17 animal units 
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classified as "temporary." In 1948 appellant's license was increased 
to 282 animal units. One hundred seventy two of these were classified 
at that time by the State District board as class 1 and 110 as "tempo- 
rary." In making this award the State District evidently reduced the 
area of appeliant's individual allotment of Federal range. Appellant 
therefore appealed the State District's decision to the Montana State 
Grass Commission, apparently objecting to the classification of the 110 
animal units as "temporary", rather than as class 2 and to the reduc- 
tion of his area of Federal range use. Appellant, being dissatisfied 
with the decision of the Grass Commission, carried his appeal to the 
court for the 17th Judicial District of the State of Montana, which held 
in effect that appellant, under the provisions of the Grass Conservation 
Act of the State of Montana, was entitled to graze 282 animal units upon 
approximately 23 1/2 sections of Federal range, 172 of which were 
properly classified as class 1 and 110 of which were properly classi- 
fied as "temporary."" The court found Appellant's allotted Federal 
range had a carrying capacity of 12 animal units per section. 

With this background the Bureau of Land Management assumed 
the administration of the Federal range in November 1952, at the ex- 
piration of the agreement with the State District. 

B. The Issues 

In his application dated December 24, 1952, and amended on 
March 19, 1953, appellant requested authorization to graze the follow- 
ing livestock upon the Federal range in Montana Grazing District No. 1: 


Dates Livestock Numbers 


4/1/53 to 4/15/53 Cattle 310 
4/16/53 to 5/15/53 Cattle 140 
5/16/53 to 10/31/53 Cattle 310 
11/1/53 to 12/31/53 Cattle 170 
4/1/53 to 11/30/53 Horses 5 


The application contained the notation: "I would like the individual 
allotment of 20 sec. I used in 1952, and also enough more to make the 
23 1/2 sec. the court decided I was entitled to. Either two sec. of 
Veseth range joining me on west or 31/2 sec. of Shores-Matovich 
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range on south."’ By letter dated March 27, 1953, the Bureau advised 
appellant: 
That your application be approved pending final adjudi- 
cation for 


212 cattle 4/1/53 - 4/1543 ) 92% Federal range - To graze 
129 cattle 4/16/53 - 5/15/53 ) 
212 cattle 5/16/53 - 10/31/53) 
159 cattle 11/1/53 - 11/30/53) as now fenced in Secs. 28, 29, 

5 horses 4/1/53 - 11/30/53) 39 ana 33, T. 24N., R. 30E., 


within an individual allotment 


Secs. 4, 5, 6, N1/2 Sec. 7, Secs. 9, 16, 21, 15 and north and 

east of the fence in the SW 1/4 Sec. 8, east of Barrett fence in 

Secs. 17 and 20, north of Shores-Matovich fence in Secs. 28 and 

29, T. 23N., R. 30 E., and Sec. 1, N1/2 Sec. 12, T. 23N., 

R. 29 E., AND 

11 cattle 4/1/53 - 11/30/53 100% Federal range - To graze 
in common with Archie Carberry 

and B. E. Barrett in fenced unit in S2/2 Sec. 12, Secs. 13 and 

24, T. 23N., R. 29 E., $1/2 Sec. 7, Secs. 18 and19, south 

and west of fence in Sec. 8 and west of Barrett fence in Secs. 

17 and 20, T. 23 N., R. 30 E. 

And rejected for: In the same area as described 


87 cattle 4/1/53 - 4/15/53 ) above and on the additional 
87 cattle 5/16/53 - 10/31/53) : 


170 cattle 12/1/53 - 12/31/53) range described on your appli- 


cation as “either two sections 
of Veseth range joining me on the west or 3 1/2 sections of 
Shores-Matovich range on south" for the reason your base 
property is not dependent by use to this extent nor on the addi- 
tional range applied for and for the further reason there is in- 
sufficient range available for this additional use. CFR 161.6 
(b)(1)(2)(3) and CFR 161.6 (c)(3). 
NOTE: The number of aums (1,560) of Federal range use re- 
commended on this notice is the same as on our notice of 
March 16, 1953 (1,623 aums less 63 aums granted by virtue of 


your supplemental application approved for 125 cattle, March 16 
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to March 31, 1953). 
The Federal range allotted by the Range Manager's decision 


consists of approximately 19 sections located in the southwest portion 
of Township 24 North, Range 30 East, the western portion of Township 
23 North, Range 30 East, and four sections on the eastern portion of 
Township 23 North, Range 29 East. The allotment is completely en- 
closed by fence and is divided into four fenced pastures, designated as 
pastures "A", "B", "C" and "D'. Under the area manager's decision, 


Appellant's use of pasture "C" was to be shared with two of the inter- 
veners, Carberry and Barrett. In his April 15, 1953 appeal from the 
area manager's decision, appellant took exception to the Area Mana- 
ger's refusal to grant his application for the full numbers requested, 
in authorizing others to use pasture "C" in common with Appellant, 
and in refusing to award the additional range requested. In April 1953, 
appellant brought an action in the United States District Court for the 
District of Montana to enjoin the Area Manager, the Secretary of the 
Interior, and others, from enforcing operation of the Area Manager's 
decision. On May 13, 1953, the court, after hearing, issued a pre-. 
liminary injunction restraining and enjoining the Bureau and Inter- 
veners Barrett and Carberry or any person other than appellant from 
use of pastures "A", "B", "C" and "D" "until the appeal of Wade Mc- 
Neil from the decision of the Area Manager of the Bureau of Land 
Management of March 27, 1953 has been finally decided, or until said 
decision is otherwise made éffective pending appeal pursuant to the 
provisions of the Federal Range Code". 

From these facts, the issues presented for determination are: 

1. What are Appellant's Class I range privileges as determined 
under the Code and the Act. 

2. What is the extent, if any, of Appellant's Class II range 
privileges. 

3. What is the area of Appellant's Federal range use. 

C. Priority of Appellant's Base Property 
In this case the Bureau maintains that there is not sufficient 
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forage upon the Federal range to satisfy all of the Class I and the 


"temporary" range privileges heretofore recognized and granted by the 
State District to applicants in Appellant's area of competition. 

The Area Manager therefore accepted all of the privileges recog- 
nized by the State District as class 1 and reduced the "Temporary" 
range privileges of all applicants. Appellant's "temporary" privileges 
were reduced by about 50%. Although the reduction of the “temporary” 
use was not uniform for all applicants, the Bureau claims' that Appel- 
lant has no basis for complaint since his 50% reduction was less than 
that imposed upon some of the applicants and no greater than that im- 
posed upon any. 

In support of its position the Bureau introduced in evidence a 
statistical summary of the range privileges of the principal users in 
the area in which appellant operates, designated as "Summary of Ad- 
judication" (Bureau's Exhibit 4). This analysis shows Appellant's 
"established recognized privileges" as 1376 animal-unit months (172, 
the animal units, times 8, the number of months that they are permit- 
ted on the Federal range’). Appellant's four out of five year average 
temporary use is shown as 698 AUM's (the equivalent of 87 animal 
units for eight months' Federal range use). According to the analysis, 
appellant is entitled to 349 animal unit months of feed or 50% of his four 
out of five-year average temporary use on the Federal range. The 
analysis was presented at the hearing as the Area Manager's adjudica- 
tion of Federal range privileges according to the amount of forage now 
available for distribution to users. The analysis indicates that some users 

of the Federal range are to receive a lesser percentage of their 
"temporary" Federal range privilege, as low as 7%. No reason was 
presented at the hearing to explain why some of the applicants for Fed- 
eral range use, such as Appellant, should receive 50% of their tempo- 
47 The base property requirement for the area is four months and the 
Federal range has been classified as suitable for use for a period of 8 
months. Applicants for grazing privileges are therefore required to 
support their livestock (which are autherized to utilize the Federal 


range for not more than 8 months each year} for a minimum of four 
months on their base property, (Code, Section 161.6(c)(1)). 
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rary Federal range use while others should receive lesser amounts; 
nor is there any apparent justification for using the four out of the past 
five-year average "temporary" use as the base upon which the percent- 
age reduction is made. However, it is apparent from a study of the 
exhibits and the testimony presented that the so-called adjudication was 
made to arrive at a predetermined result, that is, to maintain the ex- 
isting boundaries of the individual allotments of Federal range which 
were previously made by the State District. 

The adjustment in the number of AUM's to be authorized to the 
individual users of the Federal range is the result of a Federal range 
survey conducted by the Bureau in 1952 and 1953. The survey dis- 
closed that the Federal range forage facilities in each of the individual 
allotments would not support the number of livestock heretofore autho- 
rized by the State District. Hence, adjustment in the previously 


authorized grazing privileges was necessary.’ The so-called adjudi- 


Cation 108 the area involved is in effect an effort on the part of the Area 
Manager to reduce licensed Federal range demand in each of the indi- 
vidual allotments to the carrying capacity as determined by the range 
survey. 

The Bureau has not argued that the Appellant's licensed Federal 
range use is what is allocable to him under the provisions of the Code 
but that he is precluded from now challenging that allocation because of 
Section 161 .6(c)(13) of the Code which specifies: 

In order to stabilize livestock operations dependent upon 
the Federal range, no readjudication of any license or permit 
will be made on the claim of any applicant or intervener with 
respect to the dependency by use or priority of the base property 
where such qualification, upon which the license or permit was 
issued, has been recognized for a period of three years or more, 


5/ Section 161. 6(c)(3) of the Code provides: "No license or permit will 
confer grazing privileges in excess of the carrying capacity of the range 
to be used." 

6/ The testimony indicates that the "adjudication" has never in fact been 
put into effect and the only application has been to the appellant in this 
case. 
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except in a case where such qualification would otherwise be 


subject to adjustment under the provisions of this part. 

The Bureau contends that since the State District and the Bureau 
have recognized Appellant as having Class I grazing privileges in the 
amount of 1376 AUM's (172 animal units) for a period of three years or 
more, the appellant is now precluded from claiming privileges in excess 
of that amount. 

Appellant also relies upon Section 161. 6(c)(13) for support of his 
position. He argues that since he has been recognized as having graz- 
ing privileges of 282 head, (172 animal units Class I, and 110 animal 
units, or a total of 2,256 AUM's) for a period of three years or more, 
under the decisions of the State District, the State Court and the Fed- 
eral Court, the Bureau is now precluded by the Code from challenging 
those privileges. . Both of these arguments are based upon the premise 
that the bare award or exercise of range privileges constitutes "recog- 
nition" under the regulation. In order to constitute a "recognition," 
it is implicit in the wording of the regulation that the range privileges 
must be based upon a final determination or adjudication made by the 
Bureau under the Code. In this case the only action which could be 
considered as an adjudication by the Bureau under the Code was the 
Area Manager's March 27, 1953 decision ,/ and that decision has not 
yet become final. 

The action taken by the State District in awarding Federal range 
use is not the action of the Bureau, and was taken pursuant to the pro- 

visions and under the application of State laws rather than under 
the Act and the Code. Furthermore, as will be subsequently found,the 
requirements of the Code were not followed by the State District in the 


7/ The Bureau is hardly in a position to claim that an adjudication took 
place even then. The document which was presented in evidence as a 
“summary of adjudication" (B.L.M. Exhibit 4) indicates that Appellant 
is entitled to 1,725 animal unit months of Federal range feed for ap- 
proximately 232 animal units. The actual award of range privileges for 
1953 totaled 1 ,623 animal unit months of feed for a total of 228 animal 
units, somewhat less than the amount shown on the "summary of adju- 
dication." 
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award of grazing privileges to applicants. Nor did the decrees of the 
State or Federal Courts constitute a recognition of the grazing privi- 
leges within the meaning of Section 161.6(c)(13). Neither court had 
authority under the Act of determining the extent of range privileges 
except, in the case of the Federal Court, by way of review of a De- 
partmental decision. The Court so held. It ruled, "the court, how- 
ever, is without jurisdiction to determine numbers of stock and seasons 
of use and those matters are to be determined by the proper authorities 
under the Federal Range Code. "8/ 

Having concluded that section 161 .6(c)(13) of the Code does not 
apply, a determination of appellant's Class I range privileges is neces- 
sary. As previously stated, the State District determined that Appel- 
lant was entitled to 172 animal units Class I range privileges under the 
provisions of the law and policies laid down by the Montana State Grass 
Conservation Commission. The record does not indicate the method 
used by the State District in making the determination, but it is apparent 
from the results that the allowance is not in accordance with the require- 
ments of the Code. Under the Code Class 1 range privileges are deter- 
mined by the provisions of sections 161.2(g), 161.3, 161.4, and 161.6. 
These regulations provide in effect that class I range privileges shall 
be awarded to applicants who own or control land dependent by use 
which means "Forage land which is of such character that the conduct 
of an economic livestock operation requires the use of the Federal 
range in connection with it and which, in the 5-year period immedi- 
ately preceding June 28, 1934 . . . was used as a part of an established, 
permanent, and continuing livestock operation for any two consecutive 


years... 9 The extent of the dependency by use shall not "exceed 


the average annual amount of forage that was customarily and properly 


87 In any event section 161. 6(c)(13) of the Code would not preclude the 
Bureau from reexamining or readjudicating appellant's range privileges. 
See Parman and Schadler, Urrels and Parman. Director's decision, 
August 23, 1951. 

9/ Code, Section 161. 2(g). 
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utilized by the livestock operation during the priority period on that 
part of the public lands which, at the time of the issuance of the 
license or permit, is Federal range. 10/ By applying this require- 
ment to the facts presented in this record, the appellant would have 
class 1 range privileges of no more than his average annual operation 
for the five years immediately preceding June 28, 1934. ‘The assess- 
ment records of Phillips County which, appellant testified, reflect his 
and his brother's joint livestock operation, disclose that the following 
livestock were owned during the years indicated: 
Year Animal Units 


1929 54 
1930 58 
1931 57 
1932 103 
1933 122 
1934 164 


If it is assumed that all of these livestock utilized the Federal range, 
then appellant's class 1 privileges could properly be determined by 
adding these figures, subtracting one-half of the numbers shown for 

the year 1929 and 1/2 of the number shown for 1934 and dividing the 
product by five 22/ Appellant's average annual use during the priority 
period, would, therefore, amount to 90 animal units. His class 1 graz- 


ing privileges could be no more than this amount under theprovisions 
12 
of the Code. — 


Class I grazing privileges are considered as being attached 


107 Code, Section 161 .2(g). 

TI/ The priority period began June 28, 1929 and ended on June 28, 
1934. It could be assumed, therefore, ‘that appellant operated 54 cattle 
during the last half of 1929 and 164 during the first half of 1934. 

12/ In his decision of December 17, 1953, C.B. Stark - Thomas Or- 
maches, the Director held that class 1 range privileges could properly 
be computed by using the best two consecutive years out of the priority 
period. However, the decision applied to the special circumstances in 
that case where the grazing privileges of the other applicants in the 
district had been computed on that basis because of the application of the 
1938 Code. That decision would not apply to this case, however, since 
none of the grazing privileges of the. users in the area have been com- 
puted under the 1938 Code provisions. 
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to the land which was used during the priority period as base property. 
As previously indicated, Appellant's base property consisted of section 
13 31, Township 24 North, Range 30 East, and other property 
which is now Federal range. At the present time he would, therefore, 
be entitled to only that portion of the animal unit months class 1 privi- 
leges which were attached to section 31. While the evidence shows that 
this section was Appellant's principal property and that upon which he 
made his home, it does not conclusively show that all of the livestock 
utilized the forage production of this section during the period when 
they were not using the Federal range lands. Consequently , while it is 
found that Appellant is entitled to class 1 range privileges of 90 animal 
units or 720 animal unit months of feed (90 animal units times 8, the 
number of months the livestock are authorized to use the Federal range) 


it is subject to downward adjustment by the area manager if the appel- 


lant is not able to show to his satisfaction that section 31 was in fact 


providing the base for off season use during the priority period. 

Since the priority period Appellant has acquired other property. 
However, there was no evidence in the record in this case ‘which would 
support a finding that any of this property was utilized as base property 
during the priority period and thus is now entitled to recognition by the 
Bureau for class 1 range privileges. 

D. Class 2 Range Privileges 

In the area in which appellant operates, only a part of the forage 
facilities of the Federal range are subject to the demand of class 1 
users. The Area Manager's analysis indicates that there is 1,284 
animal unit months of feed in excess of the class 1 demand. However, 
in addition to this, there is substantial quantities of Federal range feed 
available which has been allotted to applicants whose base property has 
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13/ 


been improperly classified as class 1.— Appellant is entitled to an 


equitable share of the forage available for class 2 use. 

The Code does not specify the basis upon which Class 2 range 
privileges shall be awarded as between competing applicants. This 
determination, therefore, is within the sound discretion of the area 
manager and his determination in this case is entitled to be affirmed 
if his award is not arbitrary or capricious. His award in this case 
was in effect an adoption of the action of the State District, adjusted 
by a general reduction of range privileges to accord with the range sur- 
vey conducted by the Bureau, and which reduction was not uniformly — 
applied to all users. Since his decision was an adoption of the State 
District's determinations, it rests upon no firmer ground than that of 
the State District. Having previously found that the State District's 
determination did not comply with the requirements of the Code, it is 
concluded that the Area Manager's findings were arbitrary. His deter- 
mination of Appellant's total range privileges was, therefore, in error. 
Appellant is entitled to an award of Class 2 privileges determined on 
some fair and equitable basis. It is not within the province of the exa- 
miner to specify the details of what constitutes a fair and equitable 
method of determining Class 2 range privileges. Conceivably various 
methods might be utilized which would be acceptable. 

The Director has held in Henry McCleary Timber Company, 
decided December 15, 1954, that a distribution of Class 2 range privi- 
leges on the basis of relative commensurability of the Class 2 lands was 
unobjectionable. If, as the Bureau argues, the obfuscation of the basic 
facts now makes it impossible to arrive at an accurate determination 
under Code provisions of the relative rights of competing applicants, 


[37 For example, at one time during the administration by the State 
District, Class 1 range privileges were arbitrarily increased by 20%. 
There is no provision in the Code which would warrant such action. 
The evidence further indicates that licenses were issued to persons 
classified by the State District as Class 1 users who couid not qualify 
as such under Code provisions because they do not control property 
used as a base for livestock operations during the priority period. 
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the Area Manager can request the issuance by the Secretary of a special 
rule as provided in section 161.15 of the Code. 

Section 161.2(g) of the Code contains the following provision 
which, except for the unusual circumstances in this case, would apply: 

In any area placed within a grazing district after June 28, 1938, 

or in any area added to an existing district after that date, the 

priority period shall be the five years immediately preceding 

the date of the order establishing such district or effecting such 

addition, as the case may be. 
Large areas such as that involved in this case, coming within the ad- 
ministrative jurisdiction of the Bureau are usually added to an existing 
grazing district or are included in a new district. In either case the 

15 Class I Range privileges are determined under the provisions 
of the regulation on the basis of the preceding five years’ Federal range 
use. Except for the fact that the grazing district was created in 1935 
and passed out of the administrative operation of the Bureau, this 
provision of the regulation would apply. The Area Manager may deem 
it advisable to preclude the extended controversy and litigation, of 
which this case is only a part, by applying to the Secretary for the ap- 
plication of this or some other special rule under section 161.15 of the 
Code. 
E. Area of Use 

Appellant contends that he is entitled to the exclusive use of 
pastures "A", "B", "C" and "D" because he has historically had such 
use under decisions of the State District, the State Court, and pursuant 
to fencing agreements with other Federal range users or permits 
issued by the! Bureau, and because the forage produced on that portion 
of the Federal range is necessary to satisfy his demand on the Federal 
range. The Department has repeatedly held that a licensee is not en- 
titled to any particular portion of the Federal range and that the alloca- 


tion of the range to be used is solely a matter for determination of the 


Bureau. R. B. Hackler, A. 23168, February 10, 1942; King Brothers, 
et al., A. 21159, August 9, 1938; National Livestock Company, 
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A. 21222, July 7, 1938. InW. L. Fite, A. 22838, August 26, 1941, 
the Department ruled: 
A license is never issued or at least should never be issued for 
a greater number of livestock than applied for and the number 
of livestock is the prime determining factor in the adjudication 
of the application. After that has been determined, the ques- 
tion of the range to be used follows and such question is deter- 
mined simply by allotting such range as will provide grazing 
facilities for the livestock for which the license is to issue. 
(Underscoring added. ) | 
Under the decisions of the Department, the past use of the Federal 
range, no matter upon what such use was based, is not a controlling 


factor in determining an applicant's future area of use. The problem 


presented, therefore, is simply a question of whether the allotted area 
provides sufficient forage to satisfy appellant's licensed livestock. 
This will depend upon the productivity or carrying capacity of that por- 
tion of Federal range allotted to Appellant's use. : 

The Bureau's determination in this case was made upon the 
basis of range surveys which it conducted in 1952 and 1953. The 
Bureau employees who conducted the range surveys testified at the 
hearing. They explained in detail the methods used in making the 
surveys and presented as exhibits their base figures and computations 
of carrying capacity. There was no showing or claim by the Appellant 
that the Bureau employees were biased or lacked the qualifications 
or competence to conduct a survey of carrying capacity of Federal 
range. The Appellant does, however, challenge the accuracy of the_ 
results, claiming that the carrying capacity of Appellant's ange as 
determined by the survey is too optimistic. 

Appellant testified that the Federal range which he had been 
allotted had a carrying capacity of about 12 animal units per section, 
and that this testimony was based upon records of actual use which he 
had maintained. Concerning these records, Appellant testified "I 
didn't keep records of 'C' and 'D' as close as I did on'B'. I kept 
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track of how much stuff I run in 'B' over a period of years sol am 
more familiar with that tract of land in pasture 'B' to make a state- 
ment on it as to exactly what it would carry." However, Appellant was 
not able to produce at the hearing the records which he claims to have 
maintained concerning "how much stuff I run in 'B' over a period of 
years."' This failure to produce the records has added significance in 
view of the fact that the question of the carrying capacity of Appellant's 
allotment has been in litigation since 1947, and the record was alleg- 
edly kept for the purpose of ascertaining the carrying capacity of his 
allotment. 

Other testimony concerning carrying capacity of appellant's 
allotment was offered by livestock operators, consisting either of an 
estimate of what the carrying capacity was or a comparison between 
the relative carrying capacity of one area of Federal range with another 
area. Such testimony was based upon a cursory observation of the 
range involved. One other item of evidence concerning carrying capa- 


city was introduced by Appellant! This evidence consists of a map 


made by the Bureau showing the carrying capacity of the various allot- 
ments in the area which was based upon preliminary and incomplete 
surveys conducted by the Bureau prior to 1952. This exhibit tends to 
confirm the accuracy of the Bureau's 1952 and 1953 surveys. The 
preliminary figures show not more than a reasonable variation 
with the 1952 and 1953 surveys. With respect to the McNeil allotment, 
while the preliminary survey figures vary somewhat with the 1952 and 
1953 surveys as between pastures "A", "B", "C'’ and "D", the varia- 
tion in total carrying capacity as between the two sets of figures is less 
than 3%. In considering the results of a study and analysis made by 
qualified and experienced employees of the Bureau who have no demon- 
strable bias, as opposed to the testimony of an interested party who 
was not able to produce supporting record documents, the weight of the 
evidence lies with the former. It is concluded, therefore, that the 
range surveys of 1952 and 1953 accurately approximate the actual 


147 Appellant's Exhibit M. 
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carrying capacity of the Federal range involved, and may be used as 
the basis of allotting the Federal range .— 15/ 
CONCLUSIONS OF LAW 

1. Montana Grazing District No. 1 was established pursuant to 
section 1 of the Act by order of the Secretary dated July 11, 1935. 

2. Appellant is a bona fide resident and stock owner qualified 
to participate under section 3 of the Act in grazing ries in Mon- 
tana Grazing District No. 1. 

3. Appellant is entitled to Class I grazing privileges under the 
provisions of section 161.2(g), 161.4 and 161.6 of the Code because 
of his ownership or control of base property in Montana Grazing Dis- 
trict No. 1 for not more than 90 animal units or 720 animal unit 
months of feed. 

4. Appellant owns or controls base property with commensur- 


ability in excess of that needed to support his Class 1 grazing privileges 


and sufficient to entitle him to share in Class 2 grazing privileges in 
an amount to be determined by the Area Manager on an equitable basis. 
5. The Appellant is entitled to an area of Federal range for his 
use sufficient to produce forage to satisfy his demand on that range or 
to share in common with others an area which produces sufficient 
forage to satisfy the demand of all the common users. 
18 FINAL CONCLUSION 
This case is remanded for further action by the Area Manager 
in conformity with this decision. 


RULINGS ON PROPOSED 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


The Bureau and the Appellant filed proposed findings of fact 
and conclusions of law. The Code requires a ruling on each. 

The Bureau proposes as findings of fact: 

1. That Montana Grazing District No. 1 was established by 


157 In this connection see Spicer Brothers, A. 21923, March 8, 1939, 


and Howard Lathrop, A. 23242, March 21, 1942. 
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Departmental Order dated July 11, 1935. 
This finding is made. 

2. That on April 9, 1936 the Department of the Interior 
entered into a cooperative agreement with the South Phillips 
State Grazing District whereby one license for the grazing 
privileges on Federal range within the South Phillips State 
Grazing District was to be issued to the State Grazing District 
by the Bureau of Land Management and that in turn the State 
District would issue licenses or permits directly to the indi- 
vidual users who were members of the State District; that a 


similar cooperative agreement was renewed for a period of 

ten years from November 24, 1942 between the Department of 
the Interior and the South Phillips State Grazing District and 
that this cooperative agreement expired on November 24, 1952, 


that an area of approximately 492,000 acres of Federal range 
including the area upon which the appellant, McNeil, seeks 
privileges, is no longer included in any cooperative agreement 
or license to the South Phillips State Grazing District and that 
grazing privileges on this area are now being issued directly to 
qualified users by the Bureau of Land Management. 

This finding is made. 

3. That the Federal range in the area involved is 
classified as usable for a period of eight months annually and 
that base lands shall be used and must produce feed which is 
adequate to support licensed or permitted livestock for a period 
of four months each year. 

This finding is made. 

19 4. That the appellant, McNeil, has commensurate base 
property equivalent to 1,756 AUM's and which is adequate to 
support 439 AU's for a period of four months each year. 

This finding is made. 

5. That for administrative purposes, while not formally 

designated by either the Advisory Board or the Area Manager, 
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the administrative unit and area of use involved in this case is 


the area shown on Bureau of Land Management's Exhibit No. 2, 


within the feathered red line, and this area of use has been so 
recognized by the Bureau of Land Management, ane and 
interveners. 
This proposal is denied. There is no evidence to show or to support a 
finding that the area involved in this proceeding is the proper adminis- 
trative unit for determination and distribution of range privileges. 
6. That since December 1944 when the South Phillips 
State Grazing District list of privileges was approved, the 
Bureau of Land Management has recognized that the appellant, 
McNeil, had established Class I grazing Sr in the 
amount of 1,376 AUM's (172 AU's). 
This proposal, modified to read as follows, is found: "That since 
December 1944 when the South Phidlips State Grazing District list of 
privileges was approved, the Bureau of Land Management has acknowl- 
edged, although erroneously so, that appellant, McNeil, had established 
Class I grazing privileges in the amount of 1376 AUM's (172 AU's)." 
Such acknowledgement does not constitute a recognition within the 
meaning of section 161.6(c) (13) of the Code. 
7. That the Bureau of Land Management has never 
recognized that McNeil had more than 1,376 Class I AUM's 
nor has the Bureau of Land Management approved certain Class 
II, or temporary privileges which had been granted to McNeil 
by the State Grazing District. 
This proposal is denied as not being material to the issues. 
8. That since December of 1944 the Bureau of Land 
Management has recognized that intervener, B. E. Barrett, 
had established Class I privileges of 1,584 AUM's on Federal 
range; that since December 1944 the Bureau of Land Management 
has recognized that intervener, Earl Shores, had established 
privileges on the Federal range within the District of 1,007 
AUM's; that since December 1944 the Bureau of Land 
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Management has recognized that intervener, Ted Wilson, had 


established privileges amounting to 1,336 AUM's on Federal 
range; that since December of 1944 interveners, Shores and 
Matovich, or their predecessors in interest had been recog- 
nized by the Bureau of Land Management as having established 
privileges on Federal range in the amount of 2,792 AUM's; that 
since December of 1944 the Bureau of Land Management has 
recognized that intervener, George Shellito, had established 
grazing privileges on the Federal range in the amount of 690 
AUM's; that since December of 1944 the Bureau of Land Man- 
agement had recognized intervener, Archie Carberry had es- 
tablished grazing privileges on the Federal range in the amount 
of 1,056 AUM's; and that since December 1944 as to part and 
since May 22, 1950 as to all, the Bureau of Land Management 
had recognized that interveners, Town Brothers, had estab- 
lished grazing privileges on the Federal range in the district in 
the amount of 3,097 AUM's. 

This proposal is denied as not being material to the issues. 

9. That based upon range surveys made by technically 
qualified Bureau of Land Management personnel, the total 
carrying capacity of the administrative area within the feathered 
red line on Bureau of Land Management Exhibit No. 2, is 14,222 
AUM's of forage. 

This finding, with the omission of the word "administrative" in line 3, 
is made. 

40. That the total demand on Federal range within this 
administrative area as recognized by the Bureau of Land Man- 
agement, as set out in findings of fact Nos. 7 and 8, is 12,938 
AUM's of forage, leaving a surplus amount of forage within the 
area equivalent to 1,284 AUM's. 

This proposal is denied for the reasons given in the decision. 

11. That the total temporary use granted by the State 

District to McNeil and the interveners in this administrative 
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area based upon a four out of five year average (1948 - 1952) 
was 4,240 AUM's. 
This proposal is denied as not being material to the issues. 

21 12. That since 1,284 AUM's of surplus Federal range 
is available to satisfy this previous 4,240 AUM's of temporary 
use recognized by the State District, it would only 'be possible 
on a uniform percentage basis to offer to the appellant and to 
the interveners privileges equivalent to 30 per cent of such 
past use. 

This proposal is denied as not being established by the evidence. 

13. That the appellant, McNeil's, four out of five year 

average temporary use (1948 - 1952) was 698 AUM's and that 
30 percent of this figure would have been approximately 210 
AUM's but that the District Manager in his adjudication has 
offered him additional privileges in the amount of 349 AUM's 
which is equivalent to 50 per cent of his past four out of five 
year average temporary use. 

This proposal is denied. The evidence in this case does not indicate 

that Appellant was ever offered 349 AUM's of additional grazing privi- 

leges. 


14. That the privileges on Federal range offered to 
McNeil by the District Manager are 1,376 AUM's of Class I 
grazing privileges plus 349 AUM's of temporary privileges 
out of the surplus available, making a total of 1,725 AUM's of 


Federal range. 


This proposal is denied. The evidence in this case does not indicate 
that appellant was ever offered 1376 AUM's of Class I grazing privi- 
leges, plus 349 AUM's of temporary grazing privileges, or a total of 
1725 AUM's of feed. 

15. That the carrying capacity of the Federal range 
within Pastures A, B, C, and D, as shown on Bureau of Land 
Management Exhibit No. 2, and which are now being used and 
allotted to the appellant, McNeil, in accordance with the 
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injunction issued by District Judge W. D. Murray on May 13, 
1953, until McNeil's appeal is administratively determined by 
the Department, equals 2,414 AUM's, which leaves an excess 
carrying capacity of Federal range available in these pastures in 
the amount of 689 AUM's. 
This finding, modified to read as follows, is made: ''That the carrying 
capacity of the Federal range within Pastures A, B, C, and D, as 
shown on Bureau of Land Management Exhibit No. 2, and which are 
now being used and allotted to the appellant, McNeil, in accordance 
with the injunction issued by District Judge W. D. Murray on May 13, 
22 1953, until McNeil's appeal is administratively determined by 
the Department, equals 2,414 AUM's.” 
The Bureau proposes as conclusions of law: 
1. That the Class I privileges attaching to appellant's 
commensurate base property for use on Federal range should 
not exceed 172 AU's or 1,376 AUM's. 


This proposal is denied. The proposal, while true, is without signifi- 
cance in view of the findings made in this decision. The Class I range 
privileges attached to Appellant's commensurate base property should 
not exceed 90 animal units or 720 AUM's of feed, or any figure in ex- 


cess of this amount. 
2. That the temporary or excess privileges attached to 
appellant's commensurate base property should not exceed 349 
AUM's. 
This proposal is denied as being an improper conclusion to be drawn 
from the findings made in the decision. 
3. That the total privileges on Federal range attached 
to appellant's commensurate base property should not exceed 
1,725 AUM's. 
This proposal is denied as not being a proper conclusion to be drawn 
from the facts for the reasons given in the decision. 
4. That the District Manager may allot the excess 
carrying capacity on Federal range in the area now used by the 
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appellant and allotted to him in accordance with the District 

Court injunction of May 13, 1953, supra (Pastures A, B, C, 

and D) to other applicants who may be qualified for grazing 

privileges. 
This proposal, modified to read as follows, is made: "Upon the issu- 
ance of a final decision in this matter, the Bureau may allot, in accord- 
ance with the District Court injunction of May 13, 1953, Federal range 
in an area now used by the Appellant in pastures A, B, C, and D, to 
other applicants who may be qualified for grazing privileges." 

x*KKK * 

The Appellant proposes as findings of fact: 

I. That pursuant to the provisions of the Taylor Graz- 
ing Act, the Secretary of the Interior entered into a Cooperative 
Agreement with the South Phillips County Cooperative Grazing 
District on April 9, 1936 for a period of five years. That sub- 
sequently thereto and on November 24, 1942, the agreement 
was renewed for a period of ten years, the expiration date being 
November 24, 1952. After that period, the lands generally in- 
volved in this dispute were dropped from the renewal agreement. 
During all of the times material to this dispute, while the lands 
here involved were under the jurisdiction of the South Phillips 
County Cooperative Grazing District, representatives of the 
Secretary of the Interior and the Bureau of Land Management 
met regularly with the Board of Directors of the Cooperative 
Grazing District and participated in all decisions concerning 
the establishment of grazing privileges and determination of 
individual allotments and issued fencing permits for fences 
constructed on the public domain, and the necessary permits 
for the construction of stock water reservoirs on the public 


domain; 


This proposal, modified to read as follows, is made: ''That pursuant 


to the provisions of the Taylor Grazing Act, the Secretary of the Interior 
entered into a Cooperative Agreement with the South Phillips County 
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Cooperative Grazing District on April 9, 1936 for a period of five years. 
That subsequently thereto and on November 24, 1942, the agreement 
was renewed for a period of ten years, the expiration date being Novem- 
ber 24, 1952. After that period, the lands generally involved in this 
dispute were dropped from the renewal agreement. During all of the 
times material to this dispute, while the lands here involved were 
under the jurisdiction of the South Phillips County Cooperative Grazing 


District, representatives of the Secretary of the Interior and the Bureau 
of Land Management met with the Board of Directors of the Cooperative 
Grazing District and participated in decisions concerning the establish- 


ment of grazing privileges and issued fencing permits for fences con- 
structed on the public domain."" The omitted portion of the proposal is 
not supported by the evidence. 

Il. That Wade McNeil homesteaded Section 31. Town- 
ship 24, Range 30 North MPM in 1925 and established his home 
on that property in the spring of 1926, improved the property by 
fencing and the development of hay meadows and established 
a livestock operation with his homestead as the base. In 1933 
he purchased from one Pacheco, an additional section of land, 
being the South Half (S 1/2) of Section 32, and the South Half 
of the South Half (S 1/2 S 1/2) of Section 33, Township 24 North 
Range 30 East MPM and the North Half of the North Half (N 1/2 
N 1/2) of Section 4, Township 23 North, Range 30 East MPM. 
In 1947, he purchased Section 30, Township 24, Range 30 East, 
MPM and all of said property now constitutes his base for an 
established livestock operation, with a commensurability of 
439 animal units; 

This finding with the addition of the words, "or a part of the base 
property” at the end of the first sentence, is made. 

QI. That during the priority period, Wade McNeil and 
Roy McNeil, his brother ran livestock as partners with the Wade 
McNeil deeded land as the base. That during the priority period, 
they ran from 80 up to 225 head of cattle and horses with the 
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Wade McNeil deeded land as the base. That in their operations 
during the priority period, the McNeil's were dependent for 
pasturage upon certain homesteads and certain public domain 
lands that are now included in the area under the administra- 
tion of the Bureau of Land Management, and that without the 

use of such lands, Wade McNeil and Roy McNeil would not have 
been able to have established and conducted a livestock opera- 
tion with the Wade McNeil land as the base. That the primary 
range of the McNeil livestock during the priority period was to 
the south of the Wade McNeil deeded land extending to Four- 
chette Creek on the south to a line generally through Indian 

Lake on the east and to a line approximating the present divid- 
ing line between the Carberry allotment and the McNeil allot- 
ment as it appears on Bureau "Exhibit 2"' (4) on the west. That 
following the priority years, by reason of drouth and low prices, 
all livestock operations were materially reduced in the area 
here involved. That during 1937, McNeil had no livestock, but 
during that year renewed his alfalfa and hay grounds and has 
conducted a stable livestock operation since 1928. That during 
the first years of operation by the South Phillips County Coop- 
erative Grazing District, permits and licenses were for particu- 
lar tracts of land. In 1944, in joint conference with the Bureau 
of Land Management and the Soil Conservation Service, the 
Phillips County Cooperative Grazing District agreed upon the 
rights of the various users of the public domain as: of 1944, and 
at least from that time on grazing privileges were based upon 
‘number of animal units and alloted areas. By 1947, Wade 
McNeil had a license from the South Phillips County Cooperative 
Grazing District for 172 animal units, ClassOne, and 73 animal 


units, Class Two. His 1948 license was for. 172 animal units, 
Class One and 110 animal units, Class Two. : 
This proposal is denied. Portions of the proposed finding are not es- 
tablished by the evidence. However, the substance of the proposal has 
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been found in the decision. 
25 IV. That since 1947, the area designated as the McNeil 
allotment, being Pastures A, B, C, and Das represented on 


Bureau "Exhibit 2" have been completely enclosed by fences. 
That said fences were constructed either by agreement between 
the users affected by permits issued by the Bureau and the 
State District, or by both agreements and permits. 

That in 1948, the South Phillips County Cooperative 
Grazing District alloted the use of Pasture D to B. E. Barrett. 
That from the action of the said Board, Wade McNeil appealed 
to the Montana State Grass Conservation Commission and the 
said Commission sustained the action of the local board and in 
addition re-elassified the Class Two rights of Wade McNeil as 
temporary pursuant to the statutes of the State of Montana. 

That from this decision an appeal was taken by Wade McNeil to 
the District Court of the Seventeenth Judicial District of the 
State of Montana in and for the County of Phillips. That after 
hearing, the said District Court made Findings of Fact and Con- 
clusions of law and restored to McNeil the use of Pasture D and 
made findings that McNeil was entitled to the use of all pastures 
A, B, C, and D for so long as he ran approximately the same 
number of cattle as he then ran, and so long as he had sufficient 
commensurate property. The Court further found that McNeil 
was entitled to grazing privileges for 282 animal units. That in 
March of 1953, the Bureau of Land Management granted to 

B.E. Barrett and Archie Carberry the right to graze certain 
cattle in common with McNeil in Pasture C. That thereafter, 
appellant, Wade McNeil, was granted a preliminary injunction 
by the United States District Court of the State of Montana 
under whichB.-E. Barrett was required to remove his cattle 
from the said Pasture C and the interveners herein and Leland 
E. Fallon, Albin D. Molohon and Douglas McKay, Secretary of 
the Interior were restrained, pending the determination of this 
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appeal, from interfering with the use by Wade McNeil of all 
Pastures A, B, C, and D and from reducing the number of ani- 
mal units which McNeil could graze on his allotment below 282. 
That except for the period during which the appeal from the 
Grass Conservation Commission was pending, and except for 
approximately 30 days in 1953 while the application for injunc- 
tion was pending in the United States District Court, Wade Mc- 
Neil has had exclusive use of all of Pastures A, B, C, and D 
since 1947. That none of Archie Carberry's livestock has 
grazed on any part of the McNeil allotment except for an occa- 


sional stray and except for a brief period sometime in 1948, 

since 1938. 

This finding, modified to read as follows, is made: "That since 
1947, the area designated as the McNeil allotment, being Pastures A, 
B, C, and D as represented on Bureau "Exhibit 2" have been completely 
enclosed by fences. That in 1948, the South Phillips County Coopera- 


tive Grazing District alloted the use of Pasture Dto B.E. Barrett. 

That from the action of the said Board, Wade McNeil appealed to the 
Montana State Grass Conservation Commission and the said Commission 
sustained the action of the local board and in addition re-classified the 
Class Two rights of Wade McNeil as temporary pursuant to the statutes 
of the State of Montana. That from this decision an appeal was taken by 
Wade McNeil to the District Court of the Seventeenth Judicial District 
of the State of Montana in and for the County of Phillips. That after 
hearing, the said District Court made Findings of Fact and Conclusions 
of Law and restored to McNeil the use of Pasture D and made findings 
that McNeil was entitled to the use of all Pastures A, B, C, and D for 
so long as he ran approximately the same number of cattle as he then 
ran, and so long as he had sufficient commensurate property. The 
Court further found that McNeil was entitled to grazing privileges for 
282 animal units. That in March of 1953, the Bureau of Land Manage- 
ment granted to B. E. Barrett and Archie Carberry the right to graze 
certain cattle in common with McNeil in Pasture C. That thereafter, 
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appelant, Wade McNeil, was granted a preliminary injunction by the 
United States District Court of the State of Montana under which B. E. 
Barrett was required to remove his cattle from the said Pasture C and 
the interveners herein and Leland E. Fallon, Albin D. Molohon and 
Douglas McKay, Secretary of the Interior were restrained, pending the 
determination of this appeal, from interfering with the use by Wade 
McNeil of all Pastures A, B, C, and D. That except for the period 
during which the appeal from the Grass Conservation Commission was 
pending, and except for approximately 30 days in 1953 while the appli- 
cation for injunction was pending in the United States District Court, 
Wade McNeil has had exclusive use of all of Pastures A, B, C, and 
D since 1947. That none of Archie Carberry's livestock has grazed on 
any part of the McNeil allotment except for an occasion stray and ex- 
cept for a brief period sometime in 1948, since 1938." 
vr.18/ That after the decision of the District Court of 
the State of Montana in 1951, the South Phillips County Coopera- 
tive Grazing District granted to Wade McNeil exclusive use of 
Pastures A, B, C and D and grazing privileges for 282 animal 
units for the usual 8 month period. That thereafter the said 
grazing district granted to Wade McNeil for the grazing period 
of 1952, exclusive use of said pastures and the right to graze 
the same number of animal units. That thereafter and in March, 
1953, the Bureau of Land Management reduced the number of 
animal units licensed to Wade McNeil and granted Archie Car- 
berry and B. E. Barrett the right to graze in common with 
McNeil in Pasture C, and it is from that action of the Bureau 
of Land Management this appeal is taken; 
This finding is made. 
VII. That Wade McNeil was, during the priority period, 
and is a landowner engaged in the livestock business and a bona 
fide occupant and settler and entitled to preference in the grant- 


167 Appellant did not submit a proposed finding No. V. 
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ing of grazing rights within the provisions of the Taylor Grazing 
Act and the Federal Range Code for Grazing Districts; 
This finding is made. 

VII. That in granting grazing privileges, both as to 
animal units and as to classes of grazing privileges and as to the 
individual allotments of grazing land, representatives of the 
Bureau of Land Management from 1944 and particularly in the 
granting of 1948 grazing privileges to Wade McNeil, acted in 
close concert with the Board of Directors of the South Phillips 
County Cooperative Grazing District, and approved the establish- 
ment for Wade McNeil of a Class One preference right of 172 
animal units and a Class Two Right of 110 animal units and the 
exclusive use of Pastures A, B, Cand D. That said rights of 
Wade McNeil have continued in his district since that time and 
have been recognized by the South Phillips County Cooperative 
Grazing District, the District Court of the Seventeenth Judicial 
District of the State of Montana and the Bureau of Land Manage- 
ment for more than three years; 


This proposal is denied. The evidence does not indicate that the repre- 


sentatives of the Bureau approved a class 2 license for appellant of 110 
animal units and the exclusive use of pastures A, B, C and D; nor is 
this material to the issues in the case. 

IX. That during the priority period, Phillips Develop- 
ment Company operated a large sheep ranch, with the headquar- 
ters at the Black Ranch, approximately 25 miles from what is 
now designated as the Shores-Matovich allotment. That the 
sheep of the Phillips Development Company ran generally in the 
area designated in Bureau "Exhibit 2" as the McNeil, Carberry, 
Shores-Matovich, Town Bros. , Shellito allotments. That in 
1946, certain deeded lands were sold by Benny Phillips, the 
successors of the Phillips Development Company in what is now 
the Shores-Matovich allotment to one Steve Holman. That by 
action of the Bureau of Land Management, certain grazing rights 
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were granted Steve Holman by reason of the transfer of the said 


deeded land and the assignment of grazing privileges by Phillips 
to Holman, and that said grazing privileges were attempted to be 
attached to a ranch owned by the said Holman 60 miles distance 
fromthe Shores-Matovich allotment. That during the period 
Holman owned the said deeded lands and ran some cattle on the 
present Shores-Matovich allotment, the cattle so grazed were 
wintered on the said allotment, and the Holman home ranch was 
not, and never has been a base for any grazing on the Shores- 
Matovich allotment. That thereafter and in 1949, Steve Holman 
sold the said deeded land to Shores and Matovich. That by action 
of the Bureau of Land Management, the grazing rights in the said 
allotment were attached in part to the base of Earl Shores and to 
the deeded land in the allotment. That the said deeded land sold 
by Benny Phillips to Steve Holman and by Steve Holman to Shores 
and Matovich was not, during the priority period, a base pro- 
perty for an established livestock operation. That Earl Shores 
has grazing privileges through Bureau of Land Management 
licenses on the allotment designated on "Exhibit 2" as the Shores 
allotment. That his base property is not commensurate for the 
grazing privileges granted on both his own allotment and on the 
Shores-Matovich allotment; 

This proposal is denied as not being material to the issues. 

X. That Town Bros., during the priority period opera- 
ted a ranch in Garfield County, Montana, and ran no cattle in the 
area designated as Town Bros. allotment on Bureau "Exhibit 2". 
That they secured certain leases from the War Department in the 
said allotment in 1938 and ran some cattle in the area in 1938. 
That they secured certain temporary grazing permits in the 
area in 1940. That in 1943, Town Bros. purchased certain 
deeded lands in the present Town Bros. allotment area, and 
started the development of a ranch on said deeded area. That 
none of the present Town Bros. base property was the base for 
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an established livestock operation during any of the priority 


years; 
This proposal is denied as not being material to the issues. 

XI. That during the priority period, one Tommy Stratton 
was the operator and owner of the present B. E. Barrett ranch. 
That B. E. Barrett succeeded to the rights of Tommy Stratton. 
That during the priority period, the line between the Stratton 
range and the McNeil-Phillips range was generally recognized 
as being North and South through the center of Indian Lake. 
That the Stratton livestock grazed generally on the present 
Barrett allotment and on Fourchette Creek in the present 
Shores-Matovich allotment. That after his acquisition of the 
Stratton ranch, B. E. Barrett's cattle grazed generally in the 
Barrett allotment and along Fourchette Creek to the Stout place 
on the extreme Western edge of the present Shores-Matovich 
allotment until the construction of the fences in 1947; 

This proposal is denied as not being material to the issues. 

XII. That Archie Carberry, during the priority period 
ran sheep with his presently owned deeded land as the base. 
That from 1938 to 1946, except for some milk cows, Carberry 
ran no livestock, but during that period he had certain non-used 
permits from the South Phillips County Cooperative Grazing 
District. That Carberry was granted no Class One permit by 
the said District until 1946. That in 1946, Carberry erected a 
mile of fence along the West Boundary of the present McNeil 
allotment and by the construction of the said fence, prevented 
his cattle and livestock from running on the present McNeil 
allotment. That except for a brief period of time in 1948, Car- 
berry's livestock has not grazed upon the present McNeil allot- 
ment since 1937; 

This proposal is denied as not being material to the issues. 
The Appellant proposes as conclusions of law: 
I. That Wade McNeil was, during the priority period, 
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and is a landowner engaged in the livestock business and a bona 
fide occupant and settler of land adjacent to Montana Grazing 
District No. 1 and entitled to preference in the issuance of 
grazing permits under the provisions of the Taylor Grazing Act 
and the Federal Range Code for Grazing Districts; 
30 This conclusion is made with the substitution of the word "within" 

for the words "adjacent to” in line 3. 

Il. That during the priority period, Wade McNeil was 
dependent on the public domain for grazing for his established 
livestock industry. That the operation of his livestock enter- 
prise and the use of his base property depends upon the use of 
the public domain in Montana Grazing District No. 1, and he is 
entitled to the use of so much of the public domain as is com- 
mensurate with his base property; 

This proposal is denied as not being a proper conclusion for the reasons 
indicated in the decision. Appellant is not "entitled to the use of so 
much of the public domain as is commensurate with his base property." 

Il. That his Class One rights of 172 animal units and his 
Class Two right of 110 animal units have been recognized within 
the meaning of Section 161.6 (c) (13) for a period of more than 3 
years, and that the Bureau of Land Management and the inter- 
veners are barred from seeking any re-adjudication of his 
licenses and permits as to number and class of animal units and 
of grazing privileges; 

This proposal is denied as not being a proper conclusion for the reasons 
indicated in the decision. 

IV. That the right to the exclusive use of the areas desig- 
nated as Pastures A, B, C and D in Bureau of Land Management 


"Exhibit 2" has been recognized within the meaning of section 
161.6 (c) (13) of the Federal Range Code for Grazing Districts 
for more than three years, and these interveners and the 
Bureau are barred from seeking to re-adjudicate his said in- 
dividual allotment by said section of the Federal Range Code. 
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That the action of the Bureau of Land Management contained in 
its order of March 16, 1953 is contrary to said section of the 
Range Code; 
This proposal is denied as not being a proper conclusion for the reasons 
indicated in the decision. 

xm. phat the Shores-Matovich allotment was made 
contrary to the provisions of the Taylor Grazing Act and of the 
Federal Range Code and Shores and Matovich are entitled to no 
Class One rights in connection with the Shores-Matovich allot- 
ment; 

This proposal is denied as not being material to the case. 

XII. That the Town Bros. allotment was made contrary 
to the provisions of the Taylor Grazing Act and the provisions 
of the Federal Range Code and they are entitled to no Class 
One rights or grazing preferences for the Town Bros. allotment; 

This proposal is denied as not being material to the case. 

XIV. That Wade McNeil is entitled to an allotment of 
172 animal units, Class One rights, 110 animal units Class Two 
rights, to the exclusive use of Pastures A, B, C and D and 
preference under the Taylor Grazing Act for any available 
Federal range for temporary use to the extent of his commen- 
surability . 

This proposal is denied as not being a proper conclusion for the reasons 
stated in the decision. : 


/s/ Dent D. Dalby 
Hearing Examiner 


Attachment: Statement of 
Appeal Procedure. 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
Washington 25, D. C. 


November 6, 1956 
* * x 


DECISION 


Wade McNeil, 

Appellant : Montana Grazing District No. 1 
B. E. Barrett, Archie : Appeal from decision of the 
Carberry, Earl Shores, = Hearing Examiner dated 
John and Martin Matovich, . ‘January 19, 1955 
T. R. Wilson, Town Bros. , 
and Chas. H. McChesney, . Remanded 


Interveners 


This is an appeal by Wade McNeil, hereinafter referred to as 


appellant, from a decision of the Hearing Examiner, dated January 19, 
1955, which remanded the case to the Area Manager for Montana 
Grazing District No. 1 for further action in conformity with the con- 
clusions and findings of the Hearing Examiner. 

For a complete understanding of this decision the facts leading 
up to this appeal are briefly as follows: 

Montana Grazing District No. 1 was established by order of the 
Secretary of the Interior on July 11, 1935. On April 9, 1936, the De- 
partment of the Interior entered into a cooperative agreement with an 
organization known as the South Phillips County Cooperative State 
Grazing District. The agreement provided for the issuance by the 
Bureau of Land Management to the Cooperative State Grazing District 
of a license for all of the grazing privileges on certain portions of the 
Federal range including the area involved in this controversy. The 
agreement further provided that the Cooperative State Grazing District 
would, in turn, issue licenses or permits for grazing privileges on the 
Federal range. The agreement was continued in force until November 
24,1952. At that time the Bureau of Land Management assumed the 
direct administration of the Federal range area previously administered 
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by the Cooperative State Grazing District. During the period that the 
agreement was in force the Cooperative State Grazing District awarded 
grazing privileges under the policies laid down by the Grass Conserva- 


tion Commission of Montana and the Montana Grass Conservation act.2/ 


When the Bureau of Land Management actively assumed the adminis- 

tration of the Federal range, the Area Manager accepted the 
determination of preference made by the Cooperative State Grazing 
District as representative of the qualifications of the various users for 
grazing privileges on the Federal range. The Area Manager concluded 
that it would be impractical, if not impossible, to resort to the priority 
period established by the Federal Range Code, 1929 to 1934, to deter- 
mine the qualifications for grazing privileges on the Federal range. In 
addition, since the livestock operations had continued for many years 
in the area, it was considered desirable to stablilize them in order to 
avoid upsetting the local economy. While the determinations of the 
Cooperative State Grazing District as to qualifications and privileges 
were accepted by the Area Manager, an adjustment was made with 
respect to the privileges on the basis of range surveys conducted by 
the Bureau of Land Management in 1952 and 1953. 

In acting upon appellant's application for 1953 Federal range 
privileges, the Area Manager allotted appellant an area completely 
enclosed by fence and divided into four fenced pastures, designated as 
Pastures A, B, Cand D. Under the Area Manager's decision, appel- 
lant's use of Pasture C was to be shared with two of the interveners, 
Carberry and Barrett. The Area Manager did not grant the full num- 
bers of livestock requested nor all of the Federal range area applied 
for by appellant. In his appeal from the Area Manager's decision, 
appellant took exception to the failure to grant the full numbers of 
livestock requested, the authorization to others to use Pasture C in 
common with appellant and in refusing to award all of the Federal range 
area requested. 


I7 The privileges were apparently awarded on a cooperative basis and 


acquiesed in by the Bureau of Land Management. 
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After consideration of briefs filed by appellant, the interveners 
and the Bureau of Land Management, and based upon the record in the 
case and observations of witnesses, the Hearing Examiner made the 
following determinations: 
1. That the allowance to appellant by the South Phillips County 


Cooperative State Grazing District of 172 animal units of class 1 Fed- 


eral range privileges was not in accordance with the requirements of 
the Federal Range Code; that the method used by the Cooperative State 
Grazing District in making a determination of dependency by use or 
priority was not apparent from the record, but that on the basis of 
assessment records for the priority years, 1929 to 1934, appellant's 
average annual use during the priority period was only 90 animal units; 
that under the provisions of the Federal Range Code appellant's class 1 
grazing privileges could be no more than 90 animal units, or 720 AUMs. 

2. That in the area in which appellant operates only a portion of 
the forage on the Federal range is subject to the demand of class 1 

users. In addition, substantial quantities of Federal range feed 
have been allotted to applicants whose base property has been improp- 
erly classified as class 1. The appellant is entitled to share in class 2 
grazing privileges in an amount to be determined by the Area Manager 
on an equitable basis. 

3. That appellant is not entitled to the exclusive use of the allot- 
ment designated as Pasture C if the total area allotted appellant pro- 
vides sufficient forage to satisfy appellant's licensed livestock; that the 
range surveys conducted in 1952 and 1953 accurately reflect the actual 
grazing capacity of the Federal range involved and may be used as the 
basis of allotting the Federal range. 

The only brief submitted on this appeal is that of the appellant. 
In his brief appellant contends that the decision of the Hearing Examiner 
is in error for the following reasons: 

1. No issue was raised or presented at the hearing concerning 
the class 1 privileges of appellant, and, accordingly, a determination 
of class 1 privileges could not properly be made. 
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2. If a determination of class 1 privileges was proper, the 
method used by the Hearing Examiner was improper. 

3. Because of the lapse of time and lack of records, the deter- 
mination of the Cooperative State Grazing District as to the extent of 
base property should have been accepted. 

4. A specific finding should have been made as to appellant's 
class 2 privileges and in distributing class 2 privileges preference 
should be accorded the holders of base property dependent by use. 

5. Appellant is entitled to the exclusive use of the entire allot- 
ment which he has historically used. 

6. The grazing capacity as revealed by the range surveys of 
1952 and 1953 is not correct and should not have been adopted by the 


Hearing Examiner. 
7. The decision should have made a definite finding as to the 


extent, if any, of the privileges and qualifications of certain of the in- 
terveners who allegedly had not established any recognized demand 
for the use of the Federal range during the priority years. 
When the Federal range lands previously administered by Mon- 
tana Cooperative State Grazing Districts came under the direct admin- 
istration of the Bureau of Land Management, there was found 
to be an almost complete lack of record information as to priority of 
use of Federal range lands. No factual data were available which would 
provide sufficient information as to how or in what manner the prefer- 
ence for use of the Federal range was originally determined by the 
State Grazing Districts, or on what basis subsequent adjustments in 
use were made. In view of the absence of record information, any 
determination of dependency by use or priority based on historical use 
of the public domain some 20 to 25 years previous would have been 
exceedingly difficult of ascertainment for the entire area involved. 
Because of this problem and a desire to stabilize the livestock industry, 
a Special Rule under the provisions of 43 CFR 161.16 was adopted on 
June 12, 1956, for the purpose of clarifying and determining the pri- 
ority or dependency by use of base properties utilizing certain Federal 
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range in Montana Grazing District No. 1. 

This Special Rule, published in the Federal Register, Volume 
21, No. 118, June 19, 1956, modifies the provisions of section 
161.2(k) of the Federal Range Code with respect to certain lands, in- 
cluding the lands involved in this appeal. The Special Rule provides, 
among other things, that the priority period shall be the five-year 
period immediately preceding January 1, 1953; that base lands shall 
be considered as dependent by use (class 1) only where and to the ex- 
tent that during each year of such priority period licenses for use of 
the Federal range in connection therewith were issued under the rules 
and regulations of the Montana Cooperative State Grazing Districts; 
that no lands shall be considered as dependent by use unless offered 
as base property in an application to the Bureau of Land Management 
for a grazing license or permit within one year from the effective date 
of the Special Rule; that the extent to which grazing licenses or permits 
will be granted on the basis of dependency by use of land shall not 
exceed the average annual amount of forage customarily and properly 
utilized by the livestock operation, computed on the basis of the full 
five years of the priority period, on that part of the public land which 
at the time of the issuance of the license or permit is Federal range, 
nor exceed the amount of forage needed for the proper support of the 
number of livestock creating such dependency by use which is available 


on the base property during the minimum period established under 
section 161.4 of the Federal Range Code. 

It was the intention in adopting the Special Rule.that dependency 
by use of base lands would be established and limited to the extent that 
during each year of the new priority period licenses for use of the Fed- 


eral range, whether class 1, class 2, or temporary, were issued by 

the Montana Cooperative State Grazing Districts; that depend- 
ency by use of base lands would be created to an equal extent by the 
previous awards by the Montana Cooperative State Grazing District of 
either class 1, class 2 or temporary privileges for use of the Federal 
range. 
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In referring to the findings of the Hearing Examiner and the 


contentions presented by appellant on this appeal, it will be seen that 
the modification of section 161.2(k) of the Federal Range Code leaves 
little at issue for determination at this time. Upon application by the 
appellant to the Bureau of Land Management for a grazing license or 
permit within the applicable time limit established by the Special Rule 
appellant will be granted grazing privileges upon the Federal range in 
accordance with the provisions of the Special Rule. Accordingly, it 
is my view that the Special Rule renders moot the issues raised by 
appellant herein with the exception of the contention that appellant 
should have exclusive use of the allotment previously used by him and 
the contention-that the grazing capacity of the Federal range as revealed 
by the range surveys is in error. 

Appellant feels that he is entitled to the exclusive use of the 
fenced allotment divided into four fenced pastures because as he claims 
he has historically had such use2/ and because the forage production 
on that portion of the Federal range is only sufficient to satisfy his 
recognized demand on the Federal range. The Hearing Examiner viewed 
this issue as simply a question as to whether or not the area allotted 
the appellant provided sufficient forage to satisfy his licensed livestock 
and the fact that others were to use one of the pastures in common with 
appellant was of no consequence if there was otherwise sufficient forage 
to supply appellant's recognized demand. The reasoning of the Hear- 
ing Examiner is amply supported by the decisions of this Department. 
Also, from a purely practical standpoint, the historical use of an area 
on an exclusive basis cannot lay the foundation for an exclusive use ad 
infinitum if it develops that the area produces more forage than neces- 
sary to satisfy the licensed demand of the user. The Examiner's 
ruling is therefore affirmed with respect to this issue. 

The Hearing Examiner held that the range surveys made in 
1952 and 1953 reasonably approximated the grazing capacity of the 
27 In view of the decision made on this appeal no determination is made 


With respect to appellant's claim that he historically made use of the 
area involved. 
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Federal range involved and could be used as a basis of allotting the 

Federal range. The appellant states that this conclusion is 
the most important and damaging one made by the Examiner inasmuch 
as these range surveys found the grazing capacity of the appellant's 
allotment to be considerably higher than the appellant claims existed, 
with the result that the two interveners have been accorded grazing 
privileges in an area previously used exclusively by the appellant, 
thereby reducing the area available to him. The appellant attacks the 
range surveys on numerous counts, i.e., that they were only esti- 
mates; that two different techniques were employed in the survey; that 
one survey was made in a wet year and the other in a dry year; that 
insufficient time was spent in the area by the survey crews; that actual 


experience of the ranchers was not considered; that consideration was 


not given to the game within the McNeil allotment; and that the testi- 
mony of the witnesses reveals the survey to be incorrect. 

It is recognized that range surveys are not an exact science 
and that the results may vary within a reasonable margin, one way or 
another. This, however, does not affect the reliability of these sur- 
veys. A study of the testimony reveals that all of the estimates pre- 
sented by the Appellant relating to grazing capacity were no more than 
estimates, unsupported by reliable written evidence. The Hearing Ex- 
aminer was correct in ruling that the range survey determinations 
should not be disregarded simply because they do not also indicate-an 
exact grazing capacity of the range. The fact that two different survey 
techniques have been employed in the two areas does not, as indicated 
by the record, affect the final results. Both methods are recognized 
and approved by various agencies of the Federal Government and in 
particular the Bureau of Land Management. The surveys were made 
in accordance with an established procedure by range technicians who 
were competent, qualified, and experienced in the particular type of 
surveys that were conducted. From the testimony of the two range 
examiners who pawtieipated in the surveys it seems quite persuasive 
that the fact that one survey was made in a wet year and the other ina 
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dry year has little or no effect on the end results. The figures ob- 


tained provided an overall average picture as to the grazing capacity 
of the areas in question. In the absence of substantial contradictory 
evidence, the statements of the range examiners as to the effect of a 
good or bad year on the range surveys will be assumed to be correct. 

The Fort Peck Game Range was withdrawn under Executive 
Order 7509, dated December 11 1936, in order to give better protec- 
tion to certain forms of wildlife. For this reason special consideration 
was given to the use of forage by game in the 1952 survey of the Game 
Range conducted by the Bureau of Land Management and the Fish and 
Wildlife Service. No allowance or adjustment for game in the area 

joining the Game Range was made in the 1953 survey, although 
the evidence appears to establish that there was a considerable amount 
of game, particularly antelope, covered by the later survey. The tes- 
timony is not conclusive, however, but seems to indicate that because 
of the type of forage and the seasons of use there would be very little if 
any competition for forage in the McNeil allotment between the livestock 
and wildlife. As no evidence was introduced ‘to the contrary, it must be 
held that the survey was not in error in failing to make an adjustment 
for game use. ! 

The Examiner properly held that the variation between the 1952 
and 1953 surveys amounting to three percent was a reasonable varia- 
tion and that the surveys reasonably approximated the actual grazing 
capacity of the Federal range involved. 

The testimony of McNeil and his witnesses was conflicting and 
- inconsistent as it was based on the memory of different individuals 
which sometimes showed a lack of familiarity with the land. The ap- 
pellant has failed to submit written records which he stated he has kept, 
showing the carrying capacity of the lands involved so as to refute the 
Bureau findings. Consequently, the best evidence to determine the 
carrying capacity is the range survey made by the Bureau technicians. 

In view of the testimony relating to the range surveys and the 
lack of evidence to the contrary it would appear that the contentions of 
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the appellant are not sufficient to cast doubt on the validity or accuracy 
of the range surveys. We should not presume in the absence of any 
evidence that the range surveys, because of the reasons assigned by the 
appellant, are entitled to little weight. In the absence of evidence sup- 
porting the contentions of the appellant, the presumption should be to 
the contrary. 

I do not feel that on the basis of testimony presented by the ap- 
pellant and his witnesses that there is sufficient ground to overrule the 
findings of the Hearing Examiner with respect to the range surveys. 
The range examiners who conducted the surveys testified in detail as 
to the methods used in making the surveys and consequently the carry- 
ing capacity of the contested areas. There was no showing or claim 
made that the examiners lacked the qualifications or competence to con- 
duct such surveys. The records indicate that the surveys were made 
by experienced and qualified personnel on an independent , unbiased 
basis without reference to allotments or areas of use. When the Hear- 
ing Examiner has heard conflicting evidence and determines the weight 
thereof, his findings ,unless clearly erroneous, must be given due con- 
sideration. The resolving of a conflict in testimony is primarily within 

the province of the Hearing Examiner in that such problems 
directly involve the weight of evidence and the credibility of witnesses, 
which matters the Hearing Examiner is in a far better position to pass 
on than when reviewed on appeal. If the findings of the Hearing Exa- 
miner are supported by substantial evidence they will not be disturbed 
unless they are clearly and manifestly against the great weight of evi- 
dence. We have given the utmost consideration to all of the evidence 
relating in any way to the carrying capacity of the lands involved and 
conclude that the findings of the Hearing Examiner on this issue are 
amply supported by the evidence. Accordingly , the conclusion of the 
Hearing Examiner that the range surveys should be used as a basis in 
allotting the Federal range is upheld. 

For the reasons herein stated the case is remanded to the dis- 


trict range manager for the issuance to appellant, upon the filing of a 
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proper application, of a license or permit in accordance with the Special 
Rule heretofore adopted for Montana Grazing District No. 1. The 
range surveys of 1952 and 1953 may be used by the district range mana- 
ger as a basis for allocating the Federal range. If it is determined that 
there is forage in excess of the requirements of the appellant which is 
available for class 2 privileges, it will be available for equitable dis- 
tribution under the provisions of the Federal Range Code. 

The right of appeal to the Secretary of the Interior is allowed. 
If such appeal is taken it must be received in this office within 30 days 
from notice thereof and must be accompanied by a $5 filing fee. Strict 
compliance must be made with 43 CFR 221.31 to 221.34 inclusive, and 
other pertinent sections of the Rules of Practice, effective May 1, 1956, 
as amended by Circular No. 1962, effective October 4, 1956. See in- 
formation Sheet attached. 


In the event of appeal the adverse parties to be served with 


notice are: 

Mr. James T. Harrison, Malta, Montana, attorney for the 
interveners. 

Mr. Robert Hurley, Glasgow, Montana, representing intervener 
Chas. H. McChesney. 


/s/ Edward Woozley 


Attachment Director 


Distribution: 


Wade McNeil, Regina, Montana, w/attachment, RRR 

James T. Harrison, Attorney, Malta, Montana, w/attachment, RRR 

Robert Hurley, Attorney, Glasgow, Montana, w/attachment, RRR 

Scott A. Pfohl, Office of Solicitor, Denver (2) 

Robert Mesch, Office of Solicitor, Denver 

Otto Aho, Reno, Nevada (2) 

Joseph Tudor, Office of Solicitor, Washington (5) 

Hearing Examiner DD Dalby, Office of Solicitor, Salt Lake City (3) 

Range Manager James S. Speelman, P. O. Box 1124, Malta, Montana 

Regional Solicitors, Areas 1, 2 and 3 (2 each) 

Area Administrators, Areas 1, 2 and 3 (3 each) 

State Offices-Arizona 6 State Offices -Nevada 8. 
California 6 New Mexico 8 
Idaho 7 
Colorado 10 
Montana 8 
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{ Filed May 15, 1959] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CROSS MOTION FOR SUMMARY JUDGMENT 


PLAINTIFF'S 
The plaintiff moves the court as follows: 
14. That it enter, pursuant to Rule 56 of the Federal Rules of 


Civil Procedure, 2 summary judgment in plaintiff's favor for the relief 


demanded in the complaint, on the ground that there is no genuine issue 
as to any material fact and that plaintiff is entitled to a judgment as 2 
matter of law; or in the alternative. 

2. I summary judgment is not rendered in plaintiff's favor upon 
the whole case or for all the relief asked and a trial is necessary, that 
the court, at the hearing on the motion, by examining the pleadings and 
the evidence and the affidavits before it and by interrogating counsel, 
ascertain what material facts exist without substantial controversy and 
what material facts are actually and in good faith controverted, and 
thereupon make an order specifying the facts that appear without sub- 
stantial controversy and directing such further proceedings in the action 
as are just. 

This motion is based upon: 

(a) Defendant's motion for summary judgment and the exhibits 
thereto attached, 

(b) The affidavits of Wade McNeil and Dale Waters attached to 
plaintiff's Memorandum in opposition to defendant's motion for summary 
judgment and in support of plaintiff's cross motion for summary judg- 
ment. 

Dated this 14th day of May, 1959. 


/s/ Leif Erickson 
Leif Erickson 


(ef RE 


Ellis Lyons 
Attorneys for Plaintiff 


381 
[ Attached to Cross Motion for Summary Judgment] 
AFFIDVAIT IN OPPOSITION 
TO MOTION FOR SUMMARY JUDGMENT 

WADE McNEIL, being first sworn says: He is the plaintiff in 
this cause and that this Affidavit is made in opposition to the Motion 
for Summary Judgment. 

Plaintiff says that although he resided on his ranch in Phillips 
County during all of the year 1956, and had frequent occasion to visit 
the office of the Bureau of Land Management at Malta, Montana during 
that year, and particularly during the months beginning in March and 
throughout the summer season, and had occasion to talk to the District 
Range Manager and other employees concerning grazing questions, he 
was not informed by the District Range Manager, or anyone else, that 
there was under consideration the adoption of any Special Rule for de- 
termining preference rights, and more particularly, the Special Rule 
of June 12, 1956. Plaintiff states that the first information he had that 
the Special Rule had been adopted came when he received the decision 
of the Director of the Bureau of Land Management dated November 6, 
1956, said decision being Exhibit "'C" to the Motion for Summary Judg- 
ment. 

Further plaintiff says that he has since the creation of Montana 
Grazing District No. 1 in 1936, taken an active interest in all matters 
pertaining to the administration of grazing rights insofar as they relate 
to Phillips County, and that he has served as a member of the Board of 
Directors of the South Phillips County Cooperative Grazing District for 
a three year term beginning in 1943; that he has attended many meetings 
of the Board of Directors of the South Phillips County Cooperative Graz- 
ing District and of the Advisory Board of Montana Grazing District No. 
1, and that he knows of his own knowledge that during all of the period 
beginning on November 24, 1942, when the lands here involved were 
committed to a grazing district until the termination of that agreement 
in 1953, representatives of the Bureau of Land Management and the 


predecessor agency participated actively and closely with the directors 
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of the South Phillips County Cooperative Grazing District in establish- 
ing the extent of preference rights of members of the Grazing District 
and that the actions of the South Phillips County Cooperative Grazing 
District in establishing plaintiff's grazing preferences and area of use 
had the approval of the representatives of the Bureau of Land Manage- 
ment. 

Further, plaintiff says that the North Phillips County Cooperative 
Grazing District and the South Phillips County Cooperative State Graz- 
ing District maintained their records in the same office in the city of 
Malta, Montana during the period involved when grazing preferences 
were established. Both districts had the same secretary, Mr. Dale 
Waters, and that the methods and procedures for establishing prefer- 
ences were the same in both districts and the records as to users' 
historical operations upon which preferences were determined were 
kept in exactly the same manner by the same secretary in the same 
office for both districts. That the public records of the County of 
Phillips contain a full record of land ownerships, assessment records 
and other data sufficient to furnish the information as to plaintiff's 

operations during the priority period of 1929-1934 as well as the 
operations of other permittees in the area involved. 

Plaintiff further states that Section 43, C. F. R., Section 162.2(k) 


ptt alr Le thats Sati Soh Sa A 


(2) provides that: 


No land shall be considered as dependent by use 
unless offered as base property in an application 
for grazing license or permit within one year af- 
ter the date when the federal range used in creat- 
ing the dependency by use first became a part of 
a grazing district. That if the federal range used 
in creating the dependency by use became a part 
of a grazing district prior to June 28, 1938, such 
base property shall not be considered as depen- 
dent by use unless offered in an application for a 
grazing license or permit filed prior to said date. 
Only the last set of base property as used during 
the priority period by livestock operation can be 
invested with dependency by use by such operation." 


Montana Grazing District No. 1 was established by order of the 
Secretary of the Interior on July 11, 1935, and that plaintiff and his 
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brother and then partner, Roy McNeil, offered present base property as 
base property on application forms provided by the United States Depart- 
ment of the Interior, certified copies of said applications being attached 
as Exhibits to this Affidavit. That plaintiff's dependency by use was 
created by ranging his cattle and horses and that of his brother, Roy 
McNeil, upon a part of the federal range now allotted under the Special 
Rule to Towns Bros. and to Matovich Bros.; that plaintiff knows of his 
own knowledge that the present base properties of those two operations 
were not offered as base property within the time and in the manner pro- 
vided by said Section 162.2(k)(2) and that the effect of the Special Rule is 
to give to these two users preference rights to the use of federal grazing 
lands contrary to the provisions of the Federal Range Code for grazing 
districts. 43 C. F. R., Part 161. 

Further plaintiff says that the present property rated as base for 
Town Bros. during the period 1929-1934 was open range and was not used 
as a winter headquarters by Fred Carnahan, predecessor of Town Bros., 

or anyone else and that the present area rated as base for John and 
Martin Matovich was, during the period 1929-1934 unfenced open range 
upon which the livestock of the plaintiff ranged during those years and 
that it was not used for wintering livestock by anyone. 


Dated this 7th day of May, 1959. 


/s/ Wade McNeil 


Subscribed and sworn to before me this 7th day of May, 1959. 


/s/ Leif Erickson 
Notary Public for the State of Montana 
Residing at Helena, Montana 
My Commission expires: Sept. 24, 1959 
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[ Attached to Cross Motion for Summary Judgment] 


AFFIDAVIT IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT 

DALE WATERS, being first sworn deposes and says: 

My name is Dale Waters. I reside on a ranch near Malta, Montana. 
I have lived in Phillips County for the last fourty-five (45) years. I have 
been continuously in the farming and livestock ranching business in Phil- 
lips County, Montana, since 1914. Iwas so engaged when Montana Graz- 
ing District No. 1 was created in 1935. I made application for grazing 
permits and offered base property as soon as the District was created 
and I have followed closely both the Federal and State Programs under 
the Taylor Grazing Act and comparable state legislation ever since that 
time. 

I was the first full time Secretary of both the South Phillips State 
Cooperative Grazing District and the North Phillips State Cooperative 
Grazing District. My employment in that capacity began April 1, 1936, 
and continued until January 1, 1948. During that time I was the principal 
executive officer of both Associations. A part of my regular duties con- 
sisted of determining the extent of the operations of members of the 
Association during the priority period of 1929 through 1934 and the car- 
rying capacity of base property of members during that period in consult- 
ation with the members of the Boards of Directors of the two Associations. 
I had the primary responsibility for examining applications for grazing 
preferences together with the deeds, bills of sale, assessment records 

and other pertinent data submitted by applicants for grazing priv- 
ileges. At the time I took over my duties the extent of grazing preference 
had not been established for any member of either Association and my 
first responsibility was to assist the Boards in determining who was en- 
titled to preference for grazing privileges and the extents of commensur- 
ability and that determination was made within the first couple years of 
my service as Secretary. 

In arriving at the extent of preferences of all members including 
the Plaintiff in this case, Wade McNeil, and others in his immediate 
area there was constant consultation as provided in the contract between 
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the Districts, and the Grazing Service and the Bureau of Land Manage- 
ment and all Class I and Class II rights for all users were established 
by the Districts only after consultation with and approval by responsible 
local officers of the Bureau of Land Management. : 


Prior to 1936 the ranches in the Phillips County area of Montana 


District No. 1 were fully stocked and there was a shortage of public 
range. However, the cattle purchase program of 1936, 1937, and 1938 
reduced the number of livestock in the area and for several years there 
was more range available than there was stock to use it. By 1943 the 
trend was reversed and the Directors of both Associations together with 
the representatives of the Grazing Service and of the Bureau of Land 
Management and representatives of other Federal and State Agencies 
were in constant consultation in an attempt to allot available range to 
those holding grazing preferences. These attempts resulted in the 
adoption of the Readjustment Summary which determined the extent of 
Class I and Class II preference rights for all members of both the North 
Phillips and South Phillips Cooperative State Grazing Districts. 

The records for all users and members of North Phillips County 

State Cooperative Grazing District and all of South Phillips State 
County State Cooperative Grazing District including the area withdrawn 
from the Agreement between the Bureau of Land Management and the 
Districts in 1953 were kept by me in my office in Malta during the whole 
of my term as Secretary and all of the data and records were kept for 
all the users in the area in the same manner. In addition to the data 
submitted to my office by the members and users I examined County 
records in the office of the Clerk and Recorder and County records in 
the office of the County Assessor and other recorded information avail- 
able to me and submitted that information to the Board of Directors of 
the two Districts and it was from that information in addition to the data 
furnished by the applicants that the Directors of the two Districts with 
the approval of the Bureau of Land Management determined the extent 
of preference rights of members and in the opinion of the members of 
the Board of Directors who had personal knowledge of the operations of 
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members and users during the priority period and afterwards, and in 
my own opinion the information and data available to us upon which we 
based our determination of the extent of preferences of members was 
accurate and sufficient for that purpose. 


/s/ Dale Waters 


ng —————— 


Dale Waters 
Subscribed and sworn to before me this 7th day of May, 1959. 


/s/ Leif Erickson 
Notary Public for the State of Montana. 
Residing at Helena, Montana. 
My Commission expires Sept. 24, 1959. 


(NOTARY SEAL) 


Washington, D. C. 
June 4, 1959. 

The above-entitled matter came on for trial before the HONOR- 
ABLE ALEXANDER HOLTZOFF, United States District Judge, at 10:00 
o'clock a.m. 

APPEARANCES: 

On behalf of the Plaintiff: 


LEIF ERICKSON, ESQ., and 
ELLIS LYONS, ESQ. 


On behalf of the Defendant: 


T. L. McKEVITT, 
Attorney, Department of Justice. 


OPINION OF THE COURT 


THE COURT (Holtzoff, J.): This is an action against the Secretary 
of the Interior to declare invalid a certain regulation adopted by him 
under the Taylor Grazing Act of June 28, 1934 (U.S. Code Sections 315 


et sequitur), and to require the Secretary to issue to the plaintiff a per- 
mit under the Act which would allow the plaintiff to raise 410 head of 
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cattle on a specified grazing district in Montana. The matter is before 
the Court on cross motions for summary judgment, 

The motion of the government alleges several grounds, one of them 
being that the United States is an indispensable party defendant and has 
not consented to be sued. With commendable candor, government counsel 
is not pressing this point at this juncture. The Court is of the opinion that 
this is not a suit against the United States but merely an action to review 
an act or decision by the head of an executive department which is claim- 
ed to be contrary to law. Such an action may be maintained. 

The pertinent provisions of the Taylor Grazing Act are found in 
Section 315(b) of Title 43 of the United States Code. By these provisions, 
the Secretary of the Interior is authorized to issue or cause to be issued 
permits to graze livestock on such grazing districts to such bona fide 

settlers and residents and others specified as under the rules and 
regulations are entitled to participate in the range. 


It is further provided that preference shall be given in the issuance 


of grazing permits to those within or hear a district who are land owners 
engaged in the livestock business, bona fide occupants or settlers or own- 
ers of water or water rights as may be necessary to permit the proper 
use of lands, water or water rights owned, occupied or leased by them. 
There is an exception that is not important in this connection. 

The Secretary of the Interior adopted a regulation to the effect that 
"The priority period shall be the five-year period immediately preceding 
June 28, 1934" and it was on that basis that the provisions relating to 
preference contained in the Act were administered by the Secretary. 

The plaintiff was an old settler in the locality and was an owner 
of a considerable number of head of cattle. He received permits from 
time to time to graze cattle on the range in Montana involved in this 
action. Subsequently, as the range became over-crowded and in the de- 
Sire to treat all applicants equitably, the number of head of cattle cover- 
ed by permits issued to the plaintiff was reduced. 

Appeals were taken within the Department to the various appellate 
agencies established by the Secretary of the Interior. During the pendency 
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of the proceedings, a new rule was adopted by the Secretary, 
referred to in this litigation as a special rule. This rule was issued on 
June 19, 1956 and changed the priority period from the five-year period 
immediately preceding June 28, 1934 to the five-year period immediately 
preceding January 1, 1953 but limited that change in the rule to certain 
jands within the range in question and did not make this change of general 
application. Admittedly, if this new rule is valid, the action of the Secre- 
tary of the Interior in reducing the amount of cattle covered by permits 
issued to plaintiff was properly reduced. It is claimed, however, that 
this so-called special rule is invalid and that is the issue to be determin- 
ed by the Court. 

It is hardly necessary to observe that the Court may not substitute 
itself for the Secretary of the Interior and exercise its own discretion in 
determining how many head of cattle the plaintiff should be permitted to 
graze on this range. That is the discretion that the Congress has impos- 
ed upon the Secretary of the Interior. Judicial review is limited solely 
to the question whether the Secretary has exceeded his legal authority 
and has violated the law in adopting this special rule and in granting the 
limited permit he did to the plaintiff. 

Several objections are advanced to the special rule. First, it is 

claimed that the rule was not adopted in compliance with the proce- 
dure prescribed for rule making by the Administrative Procedure Act, 
Section 1003 of Title 5 of the United States Code. The government con- 
cedes that the procedure prescribed by that Act was not followed in 
adopting the special rule but relies on the exception contained in Section 
1003 that the provisions shall not apply to any matter relating to agency 
management or personnel or to public property. 

The government relies on the exception involved in the phrase 
“public property”. There is no doubt that public lands are public property. 


The rule here ‘in question involved a matter relating to public lands and, 


therefore, public property. It follows, therefore, that the requirements 
of Section 1003 of Title 5, United States Code, do not apply to the adoption 


of the rule here in question. 
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Plaintiff relies on a decision of the Court of Appeals for the Ninth 
Circuit, Hotch vs. United States, 212 Fed 2d 280. In that case, however, 
the regulation involved related to commercial fishing in an inlet in Alas- 
ka. It did not relate to public property. The case, therefore, does not 
seem applicable. Counsel for the plaintiff also relies on a decision of 
the District Court of Alaska in United States vs. Libby, McNeil & Libby, 
107 Federal Supplement, 607. No doubt there are some expressions in 
that case which might sustain the plaintiff's contentions. However, the 

opinion does not refer to the specific exceptions of public property 
in the Statute and it does not appear that the point was brought to the 
attention of the Court. Obviously, this decision is not binding or con- 
trolling and its persuasive character is diminished by the fact this 
point was not discussed. 

The Court, therefore, reaches the conclusion the requirements of 
Section 1003 of Title 5 were not applicable to the adoption of the so- 
called "special rule". ; 

It is then urged, as another objection, that the rule was adopted in 
the midst of pending proceedings and its effect was to change the appro- 
priate regulation pursuant to which the proceeding would have to be 
determined. The Court is not aware of any legal objection to such a 
course. For example, the Congress may pass legislation that might 
affect the adjudication of rights in actions then pending in the Courts. 

Finally, it is argued that the plaintiff has acquired certain vested 
rights which he may not be deprived of without due process of law. 

This argument would indeed be impressive were it not for the provisions 
contained in the last clause of Section 315(b) of Title 43, United States 
Code, which is part of the Taylor Grazing Act and which reads as fol- 
lows: 


"The issuance of a permit pursuant to the provisions of 


this chapter shall not create any right, title, interest or es- 

tate in or to the lands." . 
Obviously, a person who applies for a permit under the Act accepts 
such a permit subject to this limitation and, therefore, does not ac- 
quire any vested property right. | 
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As heretofore indicated, the Court may not review the discretion 
of the Secretary but its authority is limited solely to review of the 
legality of the Secretary's action. In view of the circumstances, the 
Court is unable to find any illegality in the action of the Secretary of 
the Interior. 

The plaintiff's motion for summary judgment is denied and the 
defendant's motion is granted. 

The Court wishes to thank counsel on both sides for their very 


able and helpful arguments. 
MR. ERICKSON: In this matter, we undoubtedly will take an 
appeal in this case and we have now pending a temporary restraining 


order and I am not sure that Ican now move for a -- 

THE COURT: There is a preliminary injunction here? 

MR. ERICKSON: Yes, Your Honor. 

THE COURT: I would be inclined to continue it pending appeal. 
Is there any objection to that? 

MR. McKEVITT: Yes, Your Honor, we oppose it. Ordinarily in 

cases such as this, we do not oppose a preliminary injunction but 
in this case we did rather extensively for the reason that the rights of 
other people are being affected. Under the particular order that has 
been enjoined, the Barrett Estate has been authorized to use part of 
this pasture land. They have not been able to use that for about five 
years because of various appeals in this case. 

THE COURT: On the other hand, I imagine this appeal cannot be 
heard until the fall. It may take some time for the decision to come 
down. You have already been enjoined for some time. When was the 
preliminary injunction granted? 

MR. ERICKSON: Approximately two months ago. 

THE COURT: I am going to do this: I am going to grant a stay 
for ten days to enable you to apply for a stay to the Court of Appeals 
and the Court of Appeals has the authority to grant a stay pending 


appeal. 
MR. ERICKSON: Thank you, Your Honor. 
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THE COURT: In other words, I will continue the orelimingey 
injunction for ten days during which time you can apply to the Court 
of Appeals. 


[ Filed June 5, 1959] 
JUDGMENT 

This case having come on for hearing on defendant's motion for 
summary judgment and plaintiff's cross motion for summary judgment, 
and the court having heard argument of counsel, and it appearing that 
there is no genuine issue as to any material fact and that the defendant 
is entitled to judgment as a matter of law, | 

WHEREFORE, IT IS ORDERED, as follows: 

1. Plaintiff's cross motion for summary judgment is overruled. 

2. Defendant's motion for summary judgment is granted. 

3. Judgment is hereby entered against the plaintiff and in favor 
of the defendant and the complaint is dismissed. 

4. The preliminary injunction entered in this action on March 25, 
1959, is hereby continued for a period of ten days from the date of this 
judgment. | 

Dated this 5th day of June, 1959. 


/s/ Alexander Holtzoff | 
Judge ; 
United States District Court 


[ Filed July 30,1959] 
NOTICE OF APPEAL . 

Notice is hereby given this 30th day of July, 1959, that WADE 
McNELL, plaintiff hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered on 
the 5th day of June, 1959 in favor of defendant and against said plaintiff. 


/s/ Ellis Lyons 
Attorney for Wade McNeil, —piainti 


1021 Tower Buildi 
Washington 5, D. C. 


BRIEF FOR FRED A. SEATON, SECRETARY OF THE 
- INTERIOR. APPELLEE 


United States Court of Appeals 
For the District of Columbia Circuit 


No. 15351 
Wave McNen, Appellant 


v. 


Frep A. Seaton, SECRETARY OF THE InTERIOR, Appellee 


Appeal from a Judgment of the United States District Court 
for the District of Columbia 


a 
reg, States court of APT™ 


Perry W. Morton, 
Assistant Attorney General. 


Rocer P. Marquis, 
Hvucx Nvucent, 
Attorneys,'Department of Justice, 
Washington 25, D. C. 


QUESTIONS PRESENTED 


The Secretary of the Interior has incorporated into the 
Federal Range Code, which implements the Taylor Grazing 
Act, a special rule governing the allocation of grazing 
privileges in Montana Grazing District No. 1. The pro- 
spective application of this rule raises the following 
questions: 

1. Whether pre-existing grazing privileges are property 
rights under the Fifth Amendment preventing such 
reallocation. 


2. Whether adoption of such a special rule in accordance 
with the provisions of the Federal Range Code, but with- 


out publication of notice in the Federal Register of 
proposed rule making, deprives one using the federal 
range of any procedural rights in view of the exclusion 
from Section 4 of the Administrative Procedure Act of 
matters relating to public property. 


3. Whether, in a suit to enjoin the Secretary from en- 
foreing the rule, an allegation that the rule or its adoption 
is arbitrary, capricious, and discriminatory raises any 
factual question requiring a trial. 


Questions presented 

Opinion below 

Jurisdiction 

Statement 

Statutes and rules involved eccccccccccoe 
Summary of argument ......cceseeeeeececceeeeceeeeeceeees Aoanss ove 
Argument 


I. Grazing upon the public domain does not create vested rights 
against the United States 


II. The adoption of the Special Rule of June 12, 1956, has not 
deprived appellant of any procedural rights 


A. There is no requirement that the Secretary of the Interior 
publish notice in the Federal Register that he proposes to adopt 
a special rule 


B. The Secretary has followed the procedure established for the 
issuance of special rules 


C. Appellant has lost no privileges without notice 


III. There being no material factual issue before the district court, it 
properly granted summary judgment 


A. An allegation of arbitrary administrative action does not 
raise a question of fact ........-2ee eee eee eee e eee eeeeneee 


B. The adoption of special rules in the Federal Range Code is a 
‘<diseretionary function’’ of the Secretary of the Interior 
within the meaning of the Administrative Procedure Act .... 


C. Rather than being a capricious departure from the legislative 
goals of the Taylor Grazing Act, the special rule is necessary 
to accomplish the purposes of the Act 


Conclusion 
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CONSTITUTION AND STATUTES: 


Constitution: 


Article IV, Section 3 .... 
Fifth Amendment +++-13-15, 17 


Administrative Procedure Act, 60 Stat. 237, 5 U.S.C. sec. 1001: 


Federal Range Code, 43 CFR, 1958 Supp., 161: 


Section 2 
Section 16 


Taylor Grazing Act, 48 Stat. 1269, 43 U.S.C. sec. 315: 


Section 1 
Section 
Section 
Section 


MISCELLANEOUS: 


Special Rule of June 12, 1956, first published in 21 FR. 4292, now 
found in 43 CFR, 1958 Supp., 161.2(k) (3) (iii) 12, 13, 16-22 


United States Court of Appeals 
For the District of Columbia Circuit 


No. 15351 
Wave McNew, Appellant 


Vv. 


Frep A. SEATON, SECRETARY OF THE InTeRtor, Appellee 


Appeal from a Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR FRED A. SEATON, SECRETARY OF THE 
INTERIOR. APPELLEE 


OPINION BELOW 


The opinion of the district court setting forth its reasons 
for granting the Secretary of the Interior’s motion for 
summary judgment is printed at page 386 of the Joint 
Appendix. 

JURISDICTION 

On March 12, 1958, appellant filed a complaint in the 
District Court for the District of Columbia seeking to have 
that court (1) declare invalid a certain regulation adopted 
by the Secretary of the Interior which will have the effect 
of denying certain grazing privileges to him, and 
(2) compel the Secretary to grant him certain privileges 
to which he claims he is entitled under the Taylor Grazing 
Act, Act of June 28, 1934, 48 Stat. 1269, 43 U.S.C. 
secs. 315-315r. Jurisdiction of the district court was 
asserted to exist under Section 10 of the Administrative 


2 


Procedure Act, 60 Stat. 243, 5 U.S.C. see. 1009. (Jt. 
App. 1.) Judgment was entered granting the Secretary’s 
motion for summary judgment and dismissing the com- 
plaint on June 5, 1959 (Jt. App. 391). Notice of appeal 
was filed July 30, 1959 (Jt. App. 391). The jurisdiction 
of this Court rests on 28 U.S.C. sec. 1291. 


STATEMENT 


On June 28, 1934, Congress enacted the Taylor Grazing 
Act, 48 Stat. 1269, 43 U.S.C. sees. 315-315r, “To stop 
injury to the public grazing lands by preventing over- 
grazing and soil deterioration, to provide for their orderly 
use, improvement, and development, to stabilize the live- 
stock industry dependent upon the public range, and for 
other purposes.’’ Section 1 of the Act, 43 U.S.C. see. 315, 
authorizes the Secretary of the Interior to establish grazing 
districts on those parts of the public domain which are in 
his opinion chiefly valuable for grazing and for raising 
forage crops. Section 2, 43 U.S.C. sec. 315a, provides that 
the Secretary shall make such rules and regulations and 
enter into such cooperative agreements as are necessary 
to accomplish the purposes of the Act. Section 3, 43 U.S.C. 
315b, authorizes the Secretary to issue permits to graze 
livestock in such grazing districts to those entitled under 
the Secretary’s regulations to use the range. Section 18, 
43 U.S.C. 3150-1, provides for an Advisory Board com- 
posed, with one exception, of stockmen elected from users 
in the District, to make recommendations concerning 
grazing permit applications, rules and regulations, and 
other pertinent matters. 

Pursuant to the provisions of the Taylor Grazing Act, 
the Secretary of the Interior promulgated the Federal 
Range Code, now found in 43 CFR, 1958 Supp., 161.2 For 


1 All references to the Federal Range Code in this brief are to the 1958 
Supplement to the Code of Federal Regulations. Amendments from time to 
time have resulted in some change in the numbering of the Code’s sections, 
and consequently there are some slight differences between the section num- 
bers appearing at various points in the Joint Appendix and the briefs. Since 
none of these changes is material to the issues of the case, we do not believe 
it is necessary to catalogue them. 
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the purposes of this case, the two most important pro- 
visions of the Code are (1) that a particular preference 
should be given to landowners who used the range during 
the period from 1929 to 1934, 43 CFR, 1958 Supp., 
161.2(k)(1), 161.4, and (2) that special rules may be 
adopted, where necessitated by local conditions, upon the 
recommendation of the Advisory Board, 43 CFR, 1958 
Supp., 161.16. 

Montana Grazing District No. 1, the district involved in 
this case, was established by the Secretary on July 11, 1935. 
Usually, grazing districts were established where the land 
was predominantly public domain. But in Montana, 
because of extensive intermingling of public domain with 
state lands and federal lands other than public domain, 
administration of the publie domain in grazing districts 
was not feasible unless coordinated and unified with the 
administration of these other federal and state lands. To 
solve this problem, the Secretary of the Interior has for 
many years authorized non-profit, cooperative Montana 
state grazing associations or districts to lease state, county, 
and privately owned lands, and to apportion grazing 
privileges on these lands to their members. (Jt. App. 16, 
336, 370.) 

Between April 9, 1936, and November 24, 1952, all 
federal range lands in District No. 1 were administered 
by the South Phillips Cooperative State Grazing District 
under a license from the Secretary of the Interior. For 
a number of years after establishment of District No. 1, 
the demand for grazing privileges was not great, but 
eradually many operators increased their numbers of 
livestock, and the demand began to exceed the amount of 
range available. Trying to meet the demand, the district 
awarded privileges on a basis” other than that prescribed 
by the Federal Range Code. When the Bureau of Land 
Management assumed administration of the district in 
1952. after the expiration of the agreement with the 


2 As noted in the Secretary’s opinion (Jt. App. 18), this basis does not 
appear in the record. 
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cooperative, it was faced with a situation in which livestock 
operators had been awarded privileges upon which they 
had built businesses, but in which these businesses were 
based on a use not in conformity with the Code. (Jt. App. 
17-18, 336-337, 345-346, 370-371.) 

For 1953, the Bureau tried to work out a system which 
would least disturb recognized operations yet conform with 
the Code. Because of lack of records, it was impossible to 
employ the general range code standard of 1929-1934 use 
as a basis for award of privileges. Therefore, the Bureau 
relied primarily on preferences recognized by the South 
Phillips District, without knowing, however, exactly how 
these preferences had been determined. (Jt. App. 19, 343, 
349, 371.) 

In 1953, the area manager for the Bureau of Land 
Management gave appellant fewer AUMs* than he had 
applied for and required that he share the range he had 
used exclusively in 1952. He appealed this decision to a 
Department hearing examiner, and, by virtue of a regula- 
tion of the Secretary which permits suspension of an 
order pending appeal, 43 CFR, 1958 Supp., 161.10(i), his 
actual use of the range for 1953 was not reduced and he 
was allowed to continue exclusive use of the sections he 
had used in 1952. When the 1954 season arrived, the appeal 
was not vet settled. Again appellant was given less than 
he applied for, but again the order was suspended pending 
a further appeal. (Jt. App. 19-21, 335, 371.) 

A hearing was held on these two appeals in May of 
1954. On January 19, 1955, the hearing examiner held 
that annellant was not entitled to any particular portion 
of the federal rane (Jt. App. 350-351). After making a 
specific ruling on appellant’s Class 1* grazing privileges, 


3‘¢AUM”’’ means ‘‘animal-unit month,’’ the amount of feed needed to sus- 
tain one cow or its equivalent for one month. In the Federal Range Code, it 
refers to ‘‘the grazing privileges represented by the grazing of one cow or 
its equivalent for a period of one month.’’ 43 CFR, 1958 Supp., 161.2(m). 


4 Base property classified as land falls in Class 1 if it is land dependent 
by use, in Class 2 if it is land dependent by location. See Sellas v. Kirk, 101 
F.Supp. 237 (D. Nev., 1951), aff’d 200 F.2d 217 (C.A. 9, 1952), cert. den. 
345 U.S. 940. 
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a ruling which reduced the number of AUMs the Bureau 
had previously recognized appellant as having in Class 1, 
the examiner remanded the case to the area manager for 
a determination of appellant’s Class 2 privileges (Jt. 
App. 353). In the course of his opinion, the hearing 
examiner commented that the area manager might find it 
advisable to preclude extended controversy and litigation 
by requesting the Secretary to issue a special rule to 
govern his district (Jt. App. 349-350). 

When appellant appealed the hearing examiner’s decision 
to the Director of the Bureau of Land Management, the 
director affirmed the decision in principle but held (Jt. 
App. 375) that the question of exactly what privileges 
appellant had been entitled to had become moot because 
of the issuance of the Special Rule of June 12, 1956, 
43 CFR, 1958 Supp., 161.2(k)(3) (iii). This special rule, 
originally published at 21 F.R. 4292, was promulgated 
under the authority of 43 CFR, 1958 Supp., 161.16, which 
authorizes the issuance of special rules for grazing dis- 
tricts when necessary to achieve an administration of the 
area consistent with the purposes of the Taylor Grazing 
Act. The statement accompanying its publication in the 
Federal Register shows that the rule was adopted upon 
recommendation of the advisory board of the district and 
upon a factual showing of its necessity by the state super- 
visor which was concurred in by the area administrator 
(see Jt. App. 13). The effect of this special rule was to 
adopt for the district the five-year period from 1948 
to 1952 as the priority period for granting grazing 
preferences, rather than the 1929 to 1934 period generally 
applicable under the code. 

Appellant then appealed the director’s decision to the 
Secretary, contending that the adoption of the special rule 
was invalid and: that he was entitled to a decision on the 
merits of the examiner’s decision. The Secretary noted 
that the only reason for reviewing that decision on the 
privileges to which appellant was entitled during 1953 and 
1954 would be to establish what those privileges should 
be in the future, appellant having enjoyed his 1952 
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privileges up to the time of the Secretary’s decision 
(Jt. App. 24). But since that decision would have no 
future application if the special rule was valid, the 
principal question before the Secretary was the validity 
of the special rule. 

Appellant argued before the Secretary that the Special 
Rule was invalid because notice of its proposed issuance 
had not been given as required by Section 4 of the Adminis- 
trative Procedure Act, 60 Stat. 238, 5 U.S.C. sec. 1003. 
The Secretary rejected this contention on the ground that 
matters relating to public property are expressly excepted 
from Section 4’s requirements by the introductory para- 
graph of that section (Jt. App. 24). The Secretary went 
on to rule that the special rule was valid under both the 
Federal Range Code and the Taylor Grazing Act and was 
the proper method for determining grazing privileges in 
Montana District No. 1 (Jt. App. 25-31). 

Appellant then brought suit against the Secretary in 
the district court, seeking to have the Special Rule 
declared invalid and to require the Secretary to grant the 
grazing privileges which had been denied him. On 
March 25, 1959, while this suit was pending, appellant 
obtained from the district court a preliminary injunction 
against the Secretary’s diminishing the privileges appellant 
had enjoved during 1958 (Jt. App. 35-40). These 
privileges were, of course, the same that appellant had 
enioved since 1952, the effect of the area manager’s orders 
for each year since 1952 having been suspended by 
appellant’s pursuit of his appeals through the Department 
of the Interior. On cross motions for summary judgment, 
the district court ruled that no notice was required before 
the making of the Special Rule, such prior notice being 
specifically excepted on matters relating to public lands 
by Section 4 of the Administrative Procedure Act. and that 
apnellant had acquired no vested rights, such rights being 
vreelnded hv this specific Jancuage in the Taylor Grazing 
Act, 43 U.S.C. see. 315b: ‘*The issuance of a permit pur- 
snart to the provisions of this chapter shall not create 
anv richt. title, interest or estate in or to the lands.’’ On 
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June 5, 1959, the district court granted the Government’s 
motion for summary judgment and dismissed the complaint. 
(Jt. App. 386-391.) The district court extended the pre- 
liminary injunction for 10 days from the date of judgment 
to allow appellant time to apply to this Court for a stay 
pending appeal of the case (Jt. App. 391), but such a stay 
was never requested.> Appellant filed notice of appeal 
from the district court’s judgment on July 30, 1959 
(Jt. App. 391). 


STATUTES AND RULES INVOLVED 


Section 2 of the Taylor Grazing Act of June 28, 1934, 
48 Stat. 1269, 43 U.S.C. sec. 315a, provides in part: 


The Secretary of the Interior shall make provision 
for the protection, administration, regulation, and 
improvement of such grazing districts as may be 
created under the authority of section 315 of this title, 
and he shall make such rules and regulations and 
establish such service, enter into such cooperative 
agreements, and do any and all things necessary to 
accomplish the purposes of this chapter and to insure 
the objects of such grazing districts, namely, to 
regulate their occupancy and use, to preserve the land 
and its resources from destruction or unnecessary 
injury, to provide for the orderly use, improvement, 
and development of the range * ° °. 


Section 3 of the Taylor Grazing Act, 43 U.S.C. sec. 315hb, 
provides in part: 


The Secretary of the Interior is authorized to issue 
or cause to be issued permits to graze livestock on such 
grazing districts to such bona fide settlers, residents, 
and other stock owners as under his rules and regula- 
tions are entitled to participate in the use of the range, 
* * © Preference shall be given in the issuance of 
grazing permits to those within or near a district who 
are landowners engaged in the livestock business, bona 
fide occupants or settlers, or owners of water or water 
rights, as may be necessary to permit the proper use 
of lands, water or water rights owned, occupied, or 


5 This preliminary injunction effectively permitted appellant to graze for 
the 1959 season, The 1960 season will commence about April 1, 1960. 
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leased by them, except that until July 1, 1935, no 
preference shall be given in the issuance of such 
permits to any such owner, occupant, or settler, whose 
rights were acquired between January 1, 1934, and 
December 31, 1934, both dates inclusive, except that 
no permittee complying with the rules and regulations 
laid down by the Secretary of the Interior shall be 
denied the renewal of such permit, if such denial will 
impair the value of the grazing unit of the permittee, 
when such unit is pledged as security for any bona 
fide loan. Such permits shall be for a period of not 
more than ten years, subject to the preference right 
of the permittees to renewal in the discretion of the 
Secretary of the Interior, who shall specify from time 
to time numbers of stock and seasons of use. * * * 
So far as consistent with the purposes and provisions 
of this chapter, grazing privileges recognized and 
acknowledged shall be adequately safeguarded, but the 
creation of a grazing district or the issuance of a 
permit pursuant to the provisions of this chapter shall 
not create any right, title, interest, or estate in or to 
the lands. 


Section 16 of the Federal Range Code, 43 CFR, 1958 
Supp., 161.16, provides: 


§ 161.16. Special rules for grazing districts. When- 
ever it appears to a state supervisor after considering 
the recommendation of the district advisory board 
that local conditions in any district make necessary 
the adoption of a special rule on any of the matters 
in this part in order better to achieve an administra- 
tion consistent with the purposes of the act, he may, 
with the coneurrence of the Area Administrator, 
recommend such a rule, supported by a factual showing 
of its necessity, for the approval of the Director. Such 
rule, if approved, shall be published in the Federal 
Register. 


Special Rule of June 12, 1956, first published in 21 F-.R. 
4292, now found in 43 CFR, 1958 Supp., 161.2(k) (3) (iii), 
provides in part: 


As applied to the lands described below, the pro- 
visions of §161.2(k) of the Federal Range Code (43 
CFR 161.2(k)), are modified to read as follows: 
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‘Land dependent by use’’ means forage land other 
than Federal range of such character that the conduct 
of an economic livestock operation requires the use 
of some part of the Federal range described below in 
connection with it and which in the ‘‘priority period’’ 
was used as a part of an established, permanent, and 
continuing livestock operation during each year of such 
priority period in connection with such Federal range. 

(ii) The priority period shall be the five-year period 
immediately preceding January 1, 1953. 

(2) (i) Base lands shall be considered as ‘‘depend- 
ent by use’”’ (class 1) only where and to the extent 
that during each year of such priority period licenses 
for use of the Federal range in connection therewith 
were issued under the rules and regulations of the 
Montana Cooperative State Grazing Districts. 


Section 4 of the Administrative Procedure Act, 60 Stat. 
238, 5 U.S.C. sec. 1003, provides in part: 


Except to the extent that there is involved (1) any 
military, naval, or foreign affairs function of the 
United States or (2) any matter relating to agency 
management or personnel or to public property, loans, 
grants, benefits, or contracts— 


Notice; publication and contents 


(a) General notice of proposed rule making shall be 
published in the Federal Register * * °. 

(b) After notice required by this section, the agency 
shall afford interested persons an opportunity to par- 
ticipate in the rule making * * *. 


SUMMARY OF ARGUMENT 


The only question to be resolved by this Court is whether 
the Special Rule of June 12, 1956, can be applied in the 
future. Although the future application of this rule will 
result in a diminution of the privileges formerly used by 
appellant—to date, appellant has continued to use the 
grazing privileges he enjoyed in 1952—appellant will be 
deprived of neither substantive nor procedural rights by 
the special rule and therefore the district court was correct 
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in granting the Secretary’s motion for summary judgment 
and dismissing the complaint. 


I 


The Taylor Grazing Act specifically provides that the 
creation of grazing districts or issuance of grazing permits 
“shall not create any right, title, interest, or estate in or 
to the lands.” Therefore, even though appellant may 
suffer a loss of privileges under the special rule, he will 
not suffer the loss of any substantive right. Only 
Congress has the power to grant rights and interests in 
the public lands, and when Congress explicitly disclaims 
doing so in a particular statute, it cannot be argued that 
action by a state cooperative grazing district acting under 
the statute has given some kind of right. 

A grazing privilege is thus not a property interest for 
which compensation must be paid when the privilege is 
taken by condemnation, but rather is a privilege which can 
be withdrawn by the sovereign at any time for any use. 
The only qualification of this power of withdrawal is that 


grazing privileges are entitled to equitable protection 
against illegal acts. Thus any rights appellant has are 
procedural rights. 


pas 


= None of appellant’s procedural rights has been denied 
im. 

A. The Administrative Procedure Act, in which Congress 
imposed on administrative agencies procedural safeguards 
even stricter than the constitutional ones of the Fifth 
Amendment’s due process clause, does not apply here. 
Section 4 of that Act, the section requiring notice of pro- 
posed rule making by administrative agencies, specifically 
excludes from its provisions any matter relating to public 
property. 

B. In adopting the special rule, the Secretary followed 
the procedure spelled out in the Federal Range Code for 
the adoption of such rules, a procedure much more likely 
to give actual notice to those affected than publication in 
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the Federal Register. Each rule has to be recommended 
by the local advisory board, which is made up of users of 
the range in the affected area, and approved by the area 
administrator and state supervisor. Thus the rule had 
its inception in the recommendations of the particular 
board elected to represent the users of the area. And, 
while appellant argues that he did not receive technical 
notice, he does not assert lack of knowledge of this pro- 
ceeding in his home district prompted by the recommenda- 
tion resulting from his complaint about allocation of 
grazing privileges. 


C. In addition, even though the special rule may have 
been adopted without notice to appellant, his grazing 
privileges will not be reduced without notice. In fact, 
appellant instituted this litigation when notified that his 
1952 privileges were to be diminished. 


pant 


There being no issue of material fact to be resolved, it 
was proper for the district court to grant summary 
judgment. 

A. Appellant’s allegation that the adoption of the special 
rule was arbitrary, capricious, and discriminatory raised 
no factual questions. Arbitrariness of administrative 
action is a question of law, not of fact, to be decided by 
the district court on the basis of the administrative record. 
Once the district court here determined that the adoption 
of the special rule had been procedurally valid, it could 
properly grant summary judgment. 


B. Furthermore, the district court properly declined to 
undertake to weigh the merits of the special rule, for the 
adoption of such rules is agency action committed to 
agency discretion and thus not subject to judicial review 
under the Administrative Procedure Act. The judiciary 
will not undertake to guide administrative agencies in the 
exercise of their discretionary powers. In any case, it is 
quite clear here that the particular priority period chosen 
was not arbitrarily chosen. The Bureau of Land Manage- 
ment was taking control of the grazing district for the first 
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time, and under slightly different circumstances the 
Bureau would have been required by the Federal Range 
Code to choose the priority period chosen here. 


C. The adoption of this special rule was necessary to 
accomplish the purposes of the Taylor Grazing Act. The 
over-all legislative purpose, as expressed in the preamble 
of the Act, was to provide for the orderly use of the federal 
range and to stabilize the livestock industry, not to give 
preference to those who lived near the range on June 28, 
1934. The Bureau has striven from the time it assumed 
control of the district to make range operations there 
conform with the Federal Range Code without unduly dis- 
turbing these range operations. However, the special rule 
was deemed necessary to return these operations to the 
lawful stability desired. 


ARGUMENT 


The only question now before this Court is that of the 
prospective application of the Special Rule of June 12, 
1956, in Montana Grazing District No. 1. Since the 


decisions of the area manager allotting grazing privileges 
for 1953 and 1954, from which this litigation originated, 
have never been put into effect, there can be no question 
here concerning their application. It is the Government’s 
position in this case that the application of the special 
rule in the future will not deprive appellant of either 
substantive or procedural rights and that therefore the 
court below properly granted the Government’s motion 
for summary judgment. Presumably, appellant’s claim is 
to more grazing than his five-year average from 1948 to 
1952 would justify since he would not otherwise be 
prejudiced by the rule. If this Court should conclude that 
the special rule basing rights on that average is for some 
reason invalid, the only proper procedure would be to 
remand the matter to the Department of the Interior so 
that the relative rights of appellant and of all the other 
users of grazing land in the district could be determined 
under the procedure of the Range Code, including the 
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Advisory Board’s recommendation. On the other hand, 
if this Court agrees with the district court that the special 
rule is valid, the present litigation is ended since it would 
be premature to attempt now to discuss any question as 
to discrimination against appellant in application of the 
rule. 


I 


GRAZING UPON THE PUBLIC DOMAIN DOES 
NOT CREATE VESTED RIGHTS AGAINST 
THE UNITED STATES 


Appellant seems to argue that his grazing privileges 
constitute a substantive property right, within the protec- 
tion of the Fifth Amendment, of which he will be deprived 
when the special rule is applied (Br. 11-14). We do not 
dispute that the application of the rule will result in a 
diminution of the privileges appellant has enjoyed in the 
past. However, the express language of the Taylor 
Grazing Act keeps the grazing privileges which a rancher 
has had in the past—even when properly allocated under 
the Act—from becoming a vested right of any kind. 
Section 3 of the Act, 43 U.S.C. sec. 315b, concludes with 
this sentence: ‘‘So far as consistent with the purposes and 
provisions of this chapter, grazing privileges recognized 
and acknowledged shall be adequately safeguarded, but the 
creation of a grazing district or the issuance of a permit 
pursuant to the provisions of this chapter shall not create 
any right, title, interest, or estate in or to the lands.”’ 
(Emphasis added.) This, in the words of Chief Justice 
Marshall, ‘seems to be one of those plain propositions 
which reasoning cannot render plainer,’? Wayman v. 
Southard, 10 Wheat. 1, 22 (1825), and we believe it is the 
most obvious answer to appellant’s contentions. 


6The prayer of the complaint for a specific number of units (Jt. App. 
11-12) is apparently based on the amount covered by appellant ’s permit from 
the state cooperative. Since the cooperative’s allocations were not in accord 
with the Code, there is certainly no jurisdiction to order the Secretary to 
issue a permit on that basis. 
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The power to grant interests or privileges in the public 
lands is vested by the Constitution in Congress, Article IV, 
Section 3, and the terms of Congressional grants of public 
lands are to be strictly construed in favor of the United 
States. Caldwell v. United States, 250 U.S. 14, 20 (1919) ; 
United States v. Union Pacific R. Co., 353 U.S. 112, 116 
(1957). It is difficult to see how any serious argument 
that the Taylor Grazing Act gives some kind of property 
right can be made in the face of a strict construction of 
the Act’s statement that its provisions ‘‘shall not create 
any right, title, interest, or estate in or to the lands.’’ 
Furthermore, to say here that appellant has a vested right 
in any particular privileges he has had in the past would 
be to say in effect that the agency which gave him those 
earlier privileges, the South Phillips State Grazing Dis- 
trict, had given him such a right, for the Congressional 
intent not to give such a right is clear. The language of 
Osborne v. United States, 145 F.2d 892, 896 (C.A. 9, 1944), 
is appropriate on this point: 

No grant of United States property may be made 
except by virtue of Congressional authorization (Art. 
4, $3, Const.; Shannon v. United States [160 Fed. 870 
(C.A. 9, 1908)]), and the mere authority given the 
forest service to make appropriate regulations carries 
with it no authority to alienate for any period of time 
any phase of government right over the full use of its 
lands or to make any agreement regarding them subject 
to the payment of compensation for its revocation. 


Appellant is not the first to make the argument that 
grazing rights are property rights protected by the Fifth 
Amendment.’ In United States v. Cox, 190 F.2d 293 (C.A. 
10, 1951), cert. den. 342 U.S. 867, the court reversed a 
condemnation judgment on the ground that it included the 
value of the use of permit lands. The court said, 190 F.2d 


7 Appellant never specifies which property clause of the Fifth Amendment 
protects his grazing privileges, the due process clause or the taking clause. We 
submit that appellant has no substantive right within the meaning of either 
clause, and in Point II, infra, we discuss whether he has been denied any 
procedural rights due him under the due process clause. 
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at 296: ‘‘ Although the permits are valuable to the ranchers, 
they are not an interest protected by the Fifth Amend- 
ment against the taking by the Government who granted 
them with the understanding that they could be withdrawn 
at any time without the payment of compensation.”’ This 
opinion applied to Taylor Grazing Act privileges what had 
been said about grazing privileges in general in Osborne 
v. United States, supra, at p. 896: 


It is safe to say that it has always been the intention 
and policy of the government to regard the use of its 
public lands for stock grazing, either under the 
original tacit consent or, as to national forests, under 
regulation through the permit system, as a privilege 
which is withdrawable at any time for any use by the 
sovereign without the payment of compensation. 
Indeed concessions to individuals for the use of public 
property or the enjoyment of rights peculiar to the 
sovereign have been consistently construed with strict- 
ness against the concessionee and in favor of the 
sovereign. 


Not even the case upon which appellant has consistently 
relied (Br. 13, 17; Jt. App. 29), Red Canyon Sheep Co. v. 
Ickes, 69 App. D.C. 27, 98 F.2d 308 (1938), says that a 
Taylor Grazing Act grazing privilege is a substantive right 
within the protection of the Fifth Amendment. After 
stating that ‘‘We recognize that the rights under the 
Taylor Grazing Act do not fall within the conventional 
category of vested rights in property,”’ this Court went 
on to hold that the grazing privileges were ‘‘a proper 
subject of equitable protection against an illegal act.’’ 
98 F.2d at 315-316. However, one of the clear implications 
of the ease is that the privileges are not protected against 
legal acts, for when the Secretary of the Interior argued 
that an injunction against him would be futile because he 
could aceomplish the desired object by leral means, the 
court answered that if and when the Secretary took his 
alternate course, the court would then determine whether 
or not that course was legal. It did not reserve for later 
decision the question of whether a legal act would be 
enjoined because it deprived a rancher of grazing rights; 
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the clear inference to be drawn is that such an act would 
not be enjoined. The Red Canyon Sheep Co. case then 
does not support any argument that grazing privileges 
are property rights. It relates only to procedural pro- 
tection, and this protection, we submit, appellant has 
received. See Point II, infra. 

Furthermore, once Congress makes the public range 
available to individual ranchers, the obligation of the 
administrators of those public lands is a negative one, i.e., 
they are not to discriminate without proper reason against 
any one member of the public.* Here, rather than specific 
action against appellant, there is in question a rule 
generally applicable throughout the district. Rather than 
a question of discriminating against appellant, the question 
becomes one of method for adoption of the rule, which we 
will now discuss. 


II 


THE ADOPTION OF THE SPECIAL RULE OF 
JUNE 12, 1956, HAS NOT DEPRIVED APPELLANT 


OF ANY PROCEDURAL RIGHTS 


A. There is no requirement that the Secretary of the 
Interior publish notice in the Federal Register that he 
proposes to adopt a special rule:—The Secretary of the 
Interior is not required to give notice of proposed rule 
making involving public lands, a fact which refutes 
appellant’s argument that the special rule is arbitrary 
because it was adopted without notice (Br. 11-14). Section 
4 of the Administrative Procedure Act, 5 U.S.C. sec. 1003, 
the section governing rule making by administrative 
agencies and requiring that notice of proposed rule making 
be published in the Federal Register, specifically excludes 
any matter relating to public property from its provisions. 
And Section 16 of the Federal Range Code, 43 CFR, 1958 
Supp., 161.16, the section providing for the adoption of 


8 Certainly it would not be unreasonable for administrators to punish con- 
sistent and wilful violations of grazing privileges by partial or total withhold- 
ing of permits. 
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special rules for grazing districts, does not require the 
notice to which appellant claims he was entitled. 

It is interesting to note that although appellant relied 
on the Administrative Procedure Act, including especially 
its notice provision, in bringing his suit in the district 
court (Jt. App. 1, 8, 9, 10, 11), he makes no mention of the 
Act in his brief in this Court in any connection. Instead 
of relying on the legislation which gave persons affected 
by administrative agency action definite procedural safe- 
guards and which made these safeguards even more 
rigorous than the constitutional ones, United States v. 
Morton Salt Co., 338 U.S. 632, 644 (1950), appellant has 
chosen to argue his ease on the less strict basis of the due 
process clause of the Fifth Amendment. We assume that, 
along with abandoning reliance on the Administrative 
Procedure Act, appellant has abandoned his insistence on 
the technical point that notice should have been published 
in the Federal Register, there being no reference to the 
Federal Register in his brief. In fact, appellant never 
indicates to this Court precisely what he has in mind when 
he speaks of notice. It is difficult to conceive that he did 
not have actual notice that the rule was going to be made, 
especially when we recall that the hearing examiner on 
appellant’s first administrative review suggested that a 
special rule be requested (Jt. App. 349-350), and when we 
couple this fact with the whole procedure for adopting a 
special rule (see Point II, B, infra) and with the absence 
of any allegation on appellant’s part that he did not have 
actual notice. We submit that the conformance to the pro- 
cedure required by the Federal Range Code satisfied all 
requirements of due process. 


B. The Secretary has followed the procedure established 
for the issuance of special rules:—It is important to note 
that the Secretary followed his own rule-making procedure 
and thus did not fall short of the requirements of Vitarellt 
v. Seaton, 359 U.S. 535, 539 (1959). Section 16 of the 
Federal Range Code requires that special rules be recom- 
mended by the advisory board of the district affected. 
These boards, specifically provided for in Section 18(a) of 
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the Taylor Grazing Act, 43 U.S.C. sec. 3150-1, consist of 
some five to 12 members ‘‘recommended to the Secretary 
by the users of the range in that district through an 
election conducted under rules and regulations prescribed 
by the Secretary.’’ In this particular case, the hearing 
examiner had suggested that if it was truly impossible to 
determine what rights the ranchers in this particular area 
had, then the area manager could request the issuance by 
the Secretary of a special rule to cover the district. The 
suggestion was that the special rule to be requested would 
change the priority period to the five years immediately 
preceding the assumption of control of the district by the 
Bureau of Land Management, which would be the priority 
period if the district had just been established or had just 
been added to a new district (Jt. App. 349-350).® The 
introductory paragraphs of the rule as published in the 
Federal Register, 21 F.R. 4292, June 19, 1956, show that 
the procedure spelled out in Section 16 was followed. It 
states: 


Upon recommendation of the advisory board of 


the Malta Grazing District (Montana No. 1), and a 
factual showing of its necessity having been made by 
the State Supervisor, concurred in by the Area Admin- 
istrator, a special rule is hereby prescribed for the 
purpose of classifying and determining the dependency 
by use of base properties utilizing certain Federal 
range in Montana Grazing District No. 1. These Fed- 
eral range lands were formerly administered by Mon- 
tana Cooperative State Grazing Districts under an 
agreement with the Bureau of Land Management, and 
are now being administered directly by the Bureau. 


It is evident that in adopting the new rule the Secretary 
did not act without advice from those persons who would 
be affected by the rule, but that instead the rule was based 
upon the recommendations of the particular board 
designated by Congress to perform that representative 
function. This built-in publicity device of the Federal 


® This method of a five-year average of previous use was the basic approach 
taken when the Taylor Grazing Act was put into effect. 
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Range Code is plainly far more effective than publication 
in the Federal Register. 


C. Appellant has lost no privileges without notice:— 
Finally, even though the special rule may have been 
adopted without notice, appellant’s privileges have not 
been reduced without notice. In fact, when he received 
notice of the Government’s action on his 1953 application, 
he took the appeal in the Department of the Interior from 
which this litigation stems. When the special rule is 
applied to him in the future, he will then be able to raise 
the question of whether it is being discriminatorily applied 
to him. In this connection, it must be remembered that 
the special rule was establishing the standard for use of 
property wholly owned by the United States and there is 
nothing in constitutional due process requiring service of 
notice of the proposed adoption of such a standard upon 
all persons who might be affected by it. 


Til 


THERE BEING NO MATERIAL FACTUAL ISSUE 
BEFORE THE DISTRICT COURT, IT PROPERLY 
GRANTED SUMMARY JUDGMENT 


A. An allegation of arbitrary administrative action does 
not raise a question of fact:—Appellant argues that his 
allegation that the adoption of the special rule is arbitrary, 
capricous, and discriminatory raises a material question 
of fact and that, therefore, the Government’s motion for 
summary judgment should have been denied (Br. 18-21). 
The obvious answer to this is that whether an administra- 
tive action is arbitrary, capricious, and unreasonable is a 
question of law and not of fact. When the district court 
determines on the administrative record that an action is 
not arbitrary, then it ean so rule. No factual finding or 
trial de novo is necessary for the court to make such a 
ruling. Appellant points to no specifie fact that should be 
found as distinguished from the conclusion that the decision 
was arbitrary. Characterizations of administrative action 
as ‘‘arbitrary,’’ ‘‘capricious,’’ ‘‘unconscionable’’ and the 
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like plainly do not constitute factual allegations showing 
that plaintiffs are entitled to relief. McCampbell v. 
Warrich Corp., 109 F.2d 115, 119 (C.A. 7, 1940) ; Billings 
Utility Co. v. Advisory Committee, 135 F.2d 108, 112 
(C.A. 8, 1943) ; Burns v. Spiller, 82 U.S. App. D.C. 91, 161 
F.2d 377 (1947). As the court said in Lewis v. City of 
South Hutchinson, 162 Kan. 104, 174 P.2d 51, 63 (1946) : 


The petition concludes by asserting that the action 
on the part of the defendants constitutes a clear abuse 
of discretion and an exercise of bad faith. At best, 
the allegation is only a conclusion which must be 
predicated upon definite acts or omissions alleged in 
the petition. The petition contains not a_ single 
allegation of an act or an omission to act which alone 
would justify a court in issuing an injunction to 
prevent the defendants from performing their adminis- 
trative duties; neither would all of the allegations of 
the petition when combined entitle a court to conclude 
that the defendants are acting in bad faith or that they 
are arbitrarily abusing their diseretion. There being 
no foundation alleged for the conclusion, the baseless 
conclusion alone does not constitute an allegation of 


a cause of action. There is ever a legal presumption 
“that public officers do their duty, that they act fairly, 
from good motives, and with the purpose and intention 
of obeying the law. Suspicion, surmise, insinuation, 
and innuendo are not enough to overthrow this 
pee Ray v. Miller, 78 Kan. 843, 98 P. 239, 


The district court in this case limited itself to a deter- 
mination of whether or not the Secretary had exceeded 
his legal authority in the adoption of the special rule and 
in granting the limited permit he did to the appellant (Jt. 
App. 388). The correctness of the Secretary’s procedure 
is a question of law, not of fact, and once the district court 
concluded that the procedure was followed, it could 
properly grant summary judgment. Indeed, that is the 
extent of the district court’s jurisdiction in this proceeding 
in the nature of mandamus. Seaton v. Texas Co., 103 U.S. 
App. D.C. 163, 256 F.2d 718 (1958) ; McKenna v. Seaton, 
104 U.S. App. D.C. 50, 259 F.2d 780 (1958); Barash v. 
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Seaton, 103 U.S. App. D.C. 159, 256 F.2d 714 (1958) ; 
McKay v. Wahlenmaier, 96 U.S. App. D.C. 313, 226 F.2d 
35 (1955). 


B. The adoption of special rules in the Federal Range 
Code is a ‘‘discretionary function’’ of the Secretary of the 
Interior within the meaning of the Administrative Pro- 
cedure Act:—Having determined the authority of the 
Secretary to make the special rule and the propriety of 
the Secretary’s procedure in adopting the special rule, the 
district court was correct in granting summary judgment 
without weighing the merits of the special rule. By 
Section 1 of the Taylor Grazing Act, 43 U.S.C. sec. 315, 
the Secretary of the Interior is given the power to 
establish grazing districts ‘‘in his discretion,’? and by 
Section 2, 43 U.S.C. see. 315a, he is authorized to make 
rules and regulations for such grazing districts. This 
rule-making power is also committed to the Secretary’s 
discretion. Sellas v. Kirk, 101 F.Supp. 237 (D. Nev., 1951), 
aff’d 200 F.2d 217 (C.A. 9, 1952), cert. den. 345 U.S. 940. 
And under Section 10 of the Administrative Procedure 
Act, 5 U.S.C. sec. 1009, agency action committed to agency 
discretion is not subject to judicial review. See Sellas v. 
Kirk, supra. 

If his rules in the Federal Range Code allow him to 
adopt special rules for particular grazing districts at his 
discretion, can it be said that the Secretary can then be 
judicially directed to incorporate certain factors into his 
rules? Appellant argues that the adoption of the par- 
ticular five-year period before January 1, 1953, as the new 
priority period indicates that the rule was arbitrary 
(Br. 19). First of all, when we remember that the Bureau 
of Land Management had assumed control of Montana 
Grazing District No. 1 for the first time in November of 
1952, we can see that the selection of that particular period 
for the priority period is far from arbitrary. In fact, if 
the district had just been created or had just been added 
to another district, the Bureau would have been required by 
Section 2 of the Federal Range Code, 43 CFR, 1958 Supp., 
161.2(k)(1), to designate that particular period as the 
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priority period. (See Jt. App. 350.) But now appellant 
wants the district court and this Court to enter into the 
administration of the grazing district by telling the 
Secretary that he has chosen the wrong priority period. 
This the district court properly refused to do. 


C. Rather than being a capricious departure from the 
legislative goals of the Taylor Grazing Act, the special rule 
is necessary to accomplish the purposes of the Act:— 
Appellant argues that rules adopted must be consistent 
with the over-all legislative purpose of the Taylor Grazing 
Act (Br. 14). We agree, and we submit that adoption of 
the special rule involved here was necessary to accomplish 
this legislative purpose in Montana Grazing District No. 1. 
As stated in the preamble to the Act, 48 Stat. 1269, it was 
passed ‘‘To stop injury to the public grazing lands by 
preventing overgrazing and soil deterioration, to provide 
for their orderly use, improvement, and development, to 
stabilize the livestock industry dependent upon the public 
range, and for other purposes.’? The primary purpose of 
the Act was not, as appellant intimates (Br. 1418), to 
grant and protect preferences to those living near public 
range on June 28, 1934. Section 3, 43 U.S.C. sec. 315b, 
expresses at best a secondary means of accomplishing the 
central legislative purpose. 

When the Bureau of Land Management resumed control 
over Montana Grazing District No. 1 in 1952, it found that 
the district had not been run in accord with the Federal 
Range Code (Jt. App. 18). The award of privileges for 
1953 was an attempt by the Bureau to allow privileges in 
accord with the Taylor Grazing Act and the Federal Range 
Code without unduly upsetting recognized range opera- 
tions. We might add that when the area manager found 
that grazing privileges had been granted to those who did 
not qualify for them, that finding included appellant, 
hecanse the area manager cut appellant’s privileges back 
in making the allotments for 1953. However, since this 
ruling has heecome moot, it presents no question for review 
here. 
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What would be the effect of granting appellant the relief 
he seeks in this suit? Would not the Secretary be left 
powerless to cope with abnormal situations? Certainly, 
freezing range operation at any particular point irrespec- 
tive of great changes in local conditions is not consistent 
with the over-all purposes of the Taylor Grazing Act or 
with any of its specific provisions. Enjoining the Secretary 
here from making rule changes even in accord with the 
regulations established to control such changes would raise 
a serious question of whether the Secretary could ever 
make a change. The flexibility of administration required 
for the orderly affectuation of the purposes of the Taylor 
Grazing Act would be destroyed. The Congressional in- 
tent that there should be no impediments to such adminis- 
trative flexibility is apparent from the insistence of 
Congress that the privileges allowed under the Act should 
not create any vested rights. 


CONCLUSION 
For the foregoing reasons, we submit that the district 


court’s granting of the Secretary’s motion for summary 
judgment and dismissal of appellant’s suit should be 
affirmed. 


Respectfully, 
Perry W. Morton, 
Assistant Attorney General. 


Rocer P. Marquis, 
Hucu NvceENT, 
Attorneys, Department of Justice, 
Washington 25, D. C. 
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At the conclusion of its decision in this case on June 16, 
1960, the Court requested that the parties “submit their re- 
spective versions of the form they deem the final judgment 
should take.” Appellant suggested a nonspecific judgment 
which will require further proceedings by the Secretary of the 
Interior “consistent with the opinion of this Court.” The 
Secretary of the Interior was unable to propose a form of 
order which would effectuate the Court’s decision in this case 
beeause he could not determine from the opinion what it was 
that the Court expected him to do. However, the Court has 
entered judgment in the form suggested by appellant, which 
would require the Secretary to undertake to determine just 
what this Court did have in mind. Because the Court has 
declined to make its order specific, the Secretary now respect- 
fully petitions the Court for a rehearing and requests that 
such a rehearing, if granted, be held en banc. 
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This Court has no jurisdiction to enter an order requiring 
further proceedings consistent with the majority’s opinion 
as it now stands 


A. This Court’s jurisdiction is limited to ordering the Secretary of the 
Interior to perform only such duties as are clearly prescribed by 
statute 
The very fact that the Court requested that the parties 

suggest “the form the final judgment should take” makes 

clear that the Court is exceeding its jurisdiction by its de- 
cision in this case. This is an action in the nature of man- 
damus, the only kind of action in which this Court has juris- 
diction over the Secretary of the Interior’s administration of 

the Taylor Grazing Act. But mandamus jurisdiction is lim- 

ited to those cases where the administrative officer’s duty is 

purely ministerial and “beyond peradventure clear.” United 

States ex rel. Roughton v. Ickes, 69 App. D.C. 324, 328, 101 

F. 2d 248, 252 (1938). 


It [mandamus] will issue only where the duty to be 
performed is ministerial and the obligation to act per- 


emptory, and plainly defined. The law must not only 
authorize the demanded action, but require it; the 
duty must be clear and indisputable. [United States 
ex rel. McLennan v. Wilbur, 283 U.S. 414, 420 (1981); 
emphasis added.] 


If the Secretary’s duty in this case were “plainly defined,” 
“clear and indisputable,” the Court would have had no diffi- 
culty in drafting an order to the Secretary. The language, of 
the order would be in the statute. Since the majority has 
been unable to tell the Secretary what his clear statutory duty 
is, there is plainly no jurisdiction to enter an order in the 
nature of mandamus. 

This Court’s majority opinion indicates neither clear ad- 
ministrative duty nor clear illegality of attempted action. 
Because it fails to define appellant’s rights with any pre- 
cision—his rights are described more in negative than positive 
terms—it is impossible for the Secretary to proceed with any 
assurance that he is carrying out the Court’s will. It is the 
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vagueness of the opinion that Ieads us to say that there is no 
jurisdiction to enter any order based on it. 

This Court’s opinion does not purport to find any specific 
act which the Secretary is obliged to perform but has re- 
fused to do. Yet it is crystal clear that this Court’s power 
to review the Secretary of the Interior is limited to such cases. 
The Taylor Grazing Act is typical of public lands legislation 
in that Congress has once again acted its Constitutional role 
as the proprietor of the public lands and has followed the usual 
course of designating the Secretary of the Interior to carry out 
its plans. At the time Congress passed the Taylor Grazing 
Act, this relationship between Congress and the Secretary as 
principal and agent in land disposal had long been established 
(Appendix A, infra), and certain rules concerning the relation- 
ship had long been recognized. Among these was the fact 
that, because Congress had not vested the Courts with any 
broader jurisdiction, the only form of judicial review of the 
Secretary’s administration of the public land laws was by man- 
damus proceedings (Appendix B, infra), and these proceed- 
ings were, of course, controlled by clearly settled principles 
(Appendix C, infra). Land policy had been one of the major 
political questions of the nineteenth century, and the fact that 
Congress has never broadened judicial review of the Public 
Land Office’s administration of land laws demonstrates 
that Congress has wanted to keep land policy a political rather 
than a judicial question. The Supreme Court has always been 
careful not to invade that political field. Only where Congress 
has commanded the Secretary to do specific acts and left noth- 
ing to his discretion have the courts had jurisdiction over him 
and then only to order him to carry out the Congressional 
mandate (Appendix D, infra). Were there such a clear legis- 
lative command in this case, neither the Court nor the Secre- 
tary would have had any difficulty in drafting the order. 

A comparable lack of jurisdiction of District of Columbia 
courts was recognized at the past term of Court when the 
Supreme Court held the federal judiciary without jurisdiction 
to review a determination by the Director of the Office of 
Alien Property where there was no provision for review under 
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a particular section of the Trading with the Enemy Act... Schil- 
ling v. Rogers, — U.S. — (June 20, 1960). After noting that 
other sections of the Act did provide a form of judicial relief, 
the court stated: 


The point is that in this Act Congress was advertent to 
the role of courts, and an absence in any specific area 
of any kind of provision for judicial participation 
strongly indicates a legislative purpose that there be 
no such participation. Beyond this, the permissive 
terms in which the § 32 return provisions are drawn 
(ante, p. —) persuasively indicates that their admin- 
istration was committed entirely to the discretionary 
judgment of the Executive branch “without the inter- 
vention of the courts.” See Work v. Rives, 267 US. 
175, 182. 


Though the Trading with the Enemy Act does have some pro- 
visions for judicial relief and the Taylor Grazing Act does not, 
no valid distinction between the Schilling case and this case 
can be made on that basis. Such a distinction would have 
to rest on an argument that Congress means to exclude judi- 


cial review only in statutes where it grants it, and to grant it 
in statutes where nothing is said about it. Especially in view 
of the policy of Congress with regard to the public land de- 
cisions adhered to for a century or more, referred to in the 
preceding paragraph, and in view of Congressional awareness 
of such precedents as Work v. Rives, such an argument about 
the Taylor Grazing Act would be completely unrealistic. 


B. This Court has no jurisdiction to render an advisory opinion 


As we read the majority’s opinion, it amounts to an ad- 
visory opinion. The majority has not determined that the 
Secretary of the Interior has already deprived appellant of 
some statutory preference, nor, as Mr. Justice Burton points 
out, can it be determined that the Special Rule will deprive 
him of any statutory preferences until it has been put into 
effect. What the majority opinion seems to do is to admonish 
the Secretary not to deprive the appellant of any statutory 
preferences if and when he applies for another grazing permit, 
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and to attempt to predetermine in indefinite terms what ap- 
pellant’s claimed rights might be. The very fact that this 
Court has not rested the case upon the application in which 
appellant first asserted his claim to rights and has suggested 
instead that another application will be necessary to give any 
operative effect to this opinion shows, we submit, that the con- 
stitutional jurisdiction to adjudicate existing cases or contro- 
versies has been exceeded. That jurisdiction does not extend 
to declare what the results should be, in whole or in part, if 
some other litigation or administrative action should be taken 
in the future. As we read the majority opinion, no administra- 
tive action is reversed or set aside, nor is there any direction to 
alter or amend, in any particular, any action heretofore taken. 
Put otherwise, there does not appear to be any further action 
that the Secretary should or can take “consistent with the 
opinion of this Court” until such time as appellant may choose 
to file some sort of further application, which would be the 
institution of a new administrative proceeding. 


IL 


The impact of this decision on the administration of the 
Taylor Grazing Act justifies rehearing and clarification 


Since all available Federal range in Montana Grazing Dis- 
trict No. 1 is now being allocated under the Taylor Grazing 
Act, it is impossible to issue appellant grazing permits with- 
out affecting the allocations made to every other user in the 
area. The Court has not made clear what appellant’s prefer- 
ence status entitles him to or how he differs in preference 
status from the other 170 operators in the same district, and 
without a precise definition of these rights, the Secretary will 
be unable to translate this Court’s will into numbers of cows 
and sheep. However, the opinion seems to indicate that ap- 
pellant is in a special position for some reason, and if any 
relief is accorded to appellant in terms of grazing privileges 
greater than those now allowed to him by the Secretary, it 
will necessarily be in derogation of rights of other graziers. 
Of course, if that happens, the other ranchers in the area 
would have the same standing to sue to prevent reduction of 
their privileges as appellant. The Secretary and the lower 
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courts need clear and explicit directions to handle the suits 
which would be certain to follow. 

Moreover, the effect of this decision cannot be limited to the 
one grazing district in which appellant has his ranch. Already 
changes have been made by special rules for Montana Grazing 
Districts Nos. 2, 3, 5 and 6, Utah Grazing District No. 1, and 
all grazing districts in Oregon. There are many ranchers in 
those districts who would seem to be in positions virtually 
identical to that of appellant. Although not all of these spe- 
cial rules change priority periods, as did the Special Rule in 
this case, they obviously do affect the quantity of privileges 
permitted various ranchers under them, for the Federal Range 
Code is the administrative regulation adopted by the Secre- 
tary of the Interior to facilitate the determination of Taylor 
Grazing Act privileges. This decision raises questions about 
the validity of any of these special rules. It must be borne in 
mind that in Montana, Utah and Oregon, as in the other 
Western states, the livestock industry, which is a very impor- 
tant segment of the economy of the region, is very largely 
dependent upon use of the public domain for its existence, and 
as the title of the Taylor Grazing Act stated, 48 Stat. 1269, it 
was enacted inter alia “to stabilize the livestock industry de- 
pendent upon the public range.” 

At the administrative level, the majority’s opinion creates 
great difficulty. It would not seem that the Secretary should 
use the old priority period for appellant and a new one for 
everyone else. He cannot use the old priority period for 
everyone, or the new priority period for appellant and the old 
one for everyone else, because of the lack of records. The pur- 
pose of the Special Rule, which was designed to adjust for the 
lack of records for the old period and to maintain stability in 
the district, is thus to some indefinite extent frustrated by this 
decision. 

By rendering difficult any reasonable and equitable solu- 
tion to the problems prevailing in Montana Grazing District 
No. 1 when the Bureau of Land Management resumed con- 
trol in 1952, the court is frustrating Congress’s intent to have 
the Secretary administer the Taylor Grazing Act. Congress 
can still, if necessary, enact legislation to change the priority 
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period for this one district since there are plainly no vested 
rights limiting Congressional action. Cf. Haley v. Seaton 
(C.A.D.C. No. 15,565. June 23, 1960), not yet reported. Butit 
seems anomalous to propose that it takes Congressional action 
to repeal a rule made by the Secretary of the Interior. And 
it is hard to reconcile an argument that only Congress can 
handle special situations arising under the Taylor Grazing Act 
with the broad grant of discretion to the Secretary to “make 
such rules and regulations * * * and do any and all things 
necessary to accomplish the purposes of the Act.” 


CONCLUSION 


Because of the jurisdictional and administrative problems 
posed by the Court’s decision in this case, we submit that this 
petition for rehearing should be granted. 

Respectfully, 
Perry W. Morton, _ 
Assistant Attorney General, 
Rocer P. Maravis, 
Huce Nvcent, 
Attorneys, 


Department of Justice, Washington 25, D.C. 
Aucusr 1960. 
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I, Roger P. Marquis, counsel for Fred A. Seaton, Secretary 
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petition for rehearing is presented in good faith and not for 
the purpose of delay. 

Rocer P. Marquss. 


APPENDIX A 


“The Congress shall have power to dispose of and make all 
needful rules and regulations respecting the territory or other 
property belonging to the United States.” US. Const., Art. 
IV, Sec. 3. “The Secretary [of the Interior] is the guardian 
of the people of the United States over the public lands.” 
Knight v. U.S. Land Association, 142 US. 161, 181 (1891). 
“The law places under the supervision of the Interior Depart- 
ment and its subordinate officers, acting under its direction, 
the control of all matters affecting the disposition of public 
lands of the United States, and the adjustment of private 
claims to them under the legislation of Congress.” Barden v. 
Northern. Pacific Railroad, 154 U.S. 288, 326 (1894). 

“Jt may be laid down as @ general rule that, in the absence 
of some specific provision to the contrary in respect to any par- 
ticular grant of public land, its administration falls wholly and 
absolutely within the jurisdiction of the General Land Office, 
under the supervision of the Secretary of the Interior.” 
Bishop of Nesqually v. Gibbon, 158 U.S. 155, 167 (1895). 

“Congress has constituted the Land Department, under the 
supervision and control of the Secretary of the Interior, a spe- 
cial tribunal with judicial functions, to which is confided the 
execution of the laws which regulate the purchase, selling and 
care and disposition of the public lands.” Riverside Oil Co. v. 
Hitchcock, 190 US. 316, 324 (1903). Cf. Smelting Co. v. 
Kemp, 104 US. 636, 640, 641 (1881); Steel v. Smelting Co., 
106 US. 447, 450-451 (1882); Caha v. United States, 152 US. 
211, 217-218 (1894) ; Cosmos Co. v. Gray Eagle Co., 190 US. 
301, 308 (1903); Ness v. Fisher, 223 US. 683, 693 (1912) ; 
United States v. Midwest Oil Co., 236 U.S. 459, 474 (1915). 
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APPENDIX B 


“The courts could have no control of the public records of 
the Land Department, nor supervision over the conduct of its 
Officers, otherwise than as it can be exercised in appropriate 
cases by the writ of mandamus.” Craig v. Leitensdorfer, 123 
US. 189, 207 (1887). “The court has no general supervisory 
power over the officers of the Land Department, by which to 
control their decisions upon questions within their jurisdic- 
tion.” Riverside Oil Co. v. Hitchcock, 190 US. 316, 325 
(1903). Cf. United States v. Schurz, 102 US. 378, 396, 404 
(1880) ; Garfield v. Goldsby, 211 U.S. 249, 261 (1908); Ness 
v. Fisher, 223 U.S. 683, 691-694 (1912); United States ex rel. 
McLennan v. Wilbur, 283 US. 414, 419-420 (1931). 
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APPENDIX C 


There must. be no judicial interference with the exercise of 
executive discretion or with the exercise of political powers. 
Marbury v.- Madison, 1 Cranch 137, 170 (1803); Decatur v. 
Paulding, 14 Pet. 497, 516 (1840); Gaines v. Thompson, 7 
Wall. 347, 352 (1868); Craig v. Leitensdorfer, 123 US. 189, 
211 (1887); United States ex rel. Dunlap v. Black, 128 US. 
40, 44 (1888) ; Louisiana v. McAdoo, 234 US. 627, 633 (1914) ; 
Work v. Rives, 267 US. 175, 182 (1925). And see Panama 
Canal Co. v. Grace Line, Inc., 356 US. 309, 317-318 (1958). 

The duty compelled must be clearly defined. Kendall v. 
United States, 12 Pet. 524, 614 (1838); International Con- 
tracting Co. v. Lamont, 155 US. 308, 308 (1894); Roberts v. 
United States, 176 U.S. 221, 230 (1900); Miguel v. McCarl, 
291 U.S. 442, 451 (1934). And see Panama Canal Co. v. Grace 
Line, Inc., 356 U.S. 309 (1958). 

The duty compelled must be ministerial rather than discre- 
tionary. Marbury v. Madison, 1 Cranch 137, 166 (1803); 
Kendall v. United States, 12 Pet. 524, 614 (1838); United 
States v. Schurz, 102 U.S. 378, 395 (1880); Butterworth v. 
Hoe, 112 US. 50, 68 (1884); United States ex rel. Dunlap v. 
Black, 128 U.S. 40, 48 (1888); Redfield v. Windom, 137 U.S. 
636, 644 (1891) ; International Contracting Co. v. Lamont, 155 
US. 303, 308 (1894) ; Roberts v. United States, 176 U.S. 221, 
230 (1900); Garfield v. Goldsby, 211 U.S. 249, 261 (1908) ; 
Loujsiana v. McAdoo, 234 US. 627, 633 (1914); Miguel v. 
McCarl, 291 U.S. 442, 451 (1934). And see Panama Canal 
Co. v. Grace Line, Inc., 356 U.S. 309, 317-318 (1958). 

The revision of administrative, executive, and political ac- 
tion is not part of the judicial function. Craig v. Leitens- 
dorfer, 123 US. 189, 211 (1887). 
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Mandamus will not be against a public official unless the 
laws require him to do what he is asked in the petition to be 
made to do. Reeside v. Walker, 11 How. 272, 289 (1850); 
International Contracting Co. v. Lamont, 155 U.S. 303, 308 
(1894). 

Mandamus does not anticipate default of duty. Ex parte 
Cutting, 94 U.S. 14, 20 (1876). 


APPENDIX D 


“There is no room for the exercise of any discretion, offi- 
cial or otherwise; all that is shut out by the direct and posi- 
tive command of the law, and the act required to be done is, 
in every just sense, a mere ministerial act.” Kendall v. United 
States, 12 Pet. 524, 614 (1838). “A resolution of Congress, 
requiring the exercise of so much judgment and investigation, 
can, with no propriety, be said to command a mere ministerial 
act to be done by the Secretary.” Decatur v. Paulding, 14 
Pet. 497, 516 (1840). “Moreover, the obligation must be both 
peremptory, and plainly defined. The law must not only 
authorize the act, * * * but it must require the act to be 
done. * * * [T]he duty must be ‘clear and indisputable.’ ” 
International Contracting Co. v. Lamont, 155 U.S. 303, 308 
(1894). “The view for which the relator contends was not 
so obviously and certainly right as to make it plainly the duty 
of the Secretary to give effect to it.” Hall v. Payne, 254 US. 
343, 348 (1920). “Where the duty in a particular situation 
is so plainly prescribed as to be free from doubt and equiva- 
lent to a positive command it is regarded as being so far 
ministerial that its performance may be compelled by man- 
damus, unless there be provision or implication to the con- 
trary.” Wilbur v. United States ex rel. Kadrie, 281 U.S. 206, 
218-219 (1930). “Where the matter is peradventure clear, 
where the agency is clearly derelict in failing to act, where the 
inaction or action turns on a mistake of law, then judicial re- 
lief is often available.” Panama Canal Co. v. Grace Line, 
Inc., 356 U.S. 309, 318 (1958). Cf. Marbury v. Madison, 1 
Cranch 137, 170-171 (1803) ; Reeside v. Walker, 11 How. 272, 
289-290 (1850); Knox County Commissioners v. Aspinwall, 
24 How. 376, 383 (1860); Roberts v. United States, 176 U.S. 
221, 230 (1900); Louisiana v.. McAdoo, 234 U.S. 627, 633 
(1914); Lane v. Hoglund, 244 US. 174, 181 (1917); Miguel 
v. McCarl, 291 US. 442, 451-452 (1984). 
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